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CHARLES JOSEPH BONAPARTE AS A LAWYER 


By WILLIAM REYNOLDS 


OR obvious reasons it is always more 

or less embarrassing to attempt the 
biography of a person still living, and still 
more so when the person is one holding 
high public office and one with whom the 
writer is often brought into personal rela- 
tions. In such cases the most judicious 
course is to confine one’s sketch, so far as 
may be found possible, to a recital of facts 
concerning which the writer has personal 
knowledge, leaving all deductions and gen- 
eral inferences therefrom to be drawn by 
the readers. Inasmuch as the selection of 
myself by the editor of THE GREEN Bac to 
give some account of Mr. Bonaparte’s career 
as a lawyer has undoubtedly been made 
because circumstances had put mein a posi- 
tion to know more about it than any one 
else could now easily learn, I shall endeavor 
to give my account of him in the manner 
above stated. 

Charles Joseph Bonaparte was born at 
Baltimore, on June g, 1851, and was edu- 
cated by tutors and in private’ schools in 
that city until the year 1869, when he en- 
tered the junior class at Harvard Univer- 
sity. He was graduated number six in the 
class of 1871, which then had one hundred 
and fifty-seven members, and he delivered 
the Latin Salutatory at the Commence- 
ment on June 27, of that year. He after- 
wards entered the Harvard Law School and 
was one of the three graduates who, out of a 
class of fifty, received their diplomas cum 
laude, on June 22, 1874. He was admitted 
to the Bar of the Supreme Bench of Balti- 
more City on October 20, 1874. 

When he first began the practice of law 
in the fall of 1874, he took an office adjoin- 





ing mine in the Marshall Building. The 
two rooms had a communicating door be- 
tween them, which generally stood open. 
Each of us used the other’s library as freely 
as his own, and we had an office boy in 
common. Although we have moved our 
offices several times during the past thirty 
years, we have always had them together. 
We have never been in partnership, but 
each is apt to call upon the other when he 
desires assistance in the trial of any particu- 
lar case, and I have, upon several occasions, 
represented him in cases which he was un- 
willing to try himself, because he was one 
of the parties litigant.. I mention these 
facts in order to show. how it is that I have 
been in a better position than perhaps any 
one else to know all the facts about Mr. 
Bonaparte’s legal career. 

The first case he ever tried was that of 
Garvey v. Wayson, which afterwards went 
to the Court of Appeals and is reported in 
42 Md. 178. Dr. Wayson, a very respect- 
able old gentleman of Baltimore City, sus- 
pected one Garvey of having stolen certain 
papers belonging to him, and thereupon, 
without taking advice of counsel, swore out 
a search warrant against Garvey and had 
the officers go through his house. The 
missing papers were not found, and there- 
upon Garvey brought his action for mali- 
cious prosecution. Dr. Wayson retained to 
defend him Thomas Donaldson, Esq., one 
of the leading members of our Bar, who had 
been acting as Mr. Bonaparte’s legal ad- 
viser in the settlement of his father’s estate, 
and he took young Bonaparte, who had 
just been admitted to the Bar, into the case 
with him as junior counsel. The case was 
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removed to Howard County and tried at 
Ellicott City, some twelve miles from Balti- 
more on the railroad. Instead of taking 
the cars, Mr. Bonaparte drove out to the 
Court House. His principal part in the 
trial was to make a speech to the jury, 
which, I was told the next day by a lawyer 
who heard it, impressed all present as dis- 
playing unusual ability and force. The 
verdict was in favor of the defendant, and 
the plaintiff appealed, but the rulings of the 
lower court were affirmed by the Court of 
Appeals. After the trial, Mr. Bonaparte’s 
senior highly complimented his speech, and 
took the occasion to warn him that the 
chief obstacle to his success at the Bar 
would be the great difficulty he would have 
in convincing people that he was seriously 
intending to undertake the practice of law 
as the future work of his life — for not many 
would be easily persuaded that a young 
man with his independent means would vol- 
untarily undergo the drudgery and unre- 
mitting toil required for success in his 
chosen profession. Perhaps the timeliness 
of some such warning was suggested by the 
unwonted sight of a young lawyer going to 
try his first case in his own carriage, with a 
pair of spirited horses and a liveried coach- 
man, while almost every one else had relied 
upon the railroad cars and climbed up the 
Court House hill on foot! 

Whatever difficulty young Bonaparte may 
have met in convincing others of his being 
thoroughly in earnest in undertaking to 
engage in the practice of law, his own course 
of conduct never justified any doubt upon 
the subject, for he at once threw himself 
into his work with a persistency and deter- 
mination which have never been relaxed in 
the slightest degree since. 

Some twenty years ago, I met at a sea- 
side resort a prominent member of the 
Philadelphia Bar—then an old man — 
who told me how he had read for the Bar 
along with several companions in the office 
of the most distinguished Pennsylvania 
lawyer of his day, who was in the habit of 





frequently coming into the room where his 
students were reading and saying to them 
in his most impressive manner, ‘‘ Young gen- 
tlemen, never practise law to make money.” 

Whether any such injunction was ever ex- 
plicitly laid upon Mr. Bonaparte, I do not 
know, but I am quite certain that he has 
never disobeyed it. I must not be under- 
stood as meaning by this that he ever prac- 
tised law gratuitously — for like others, he 
always expects his clients to pay fees pro- 
portioned to the importance and difficulty 
of the cases in which they retain him, when- 
ever they are able to doso; but I do mean 
to say that he has always seemed to me to 
regard a faithful discharge of the duty to his 
client, imposed by his profession, as a far 
more important consideration than the 
amount of the pecuniary reward he expected 
to get for his services. I have never known 
him to refuse a case because the client was 
unable to pay him a retainer, or unlikely to 
be able to pay him a fee if he failed to win, 
nor has he ever to my knowledge, except 
once — and that was at my suggestion, 
because we both thought more favorably 
of our client’s case than we did of him 
personally — contracted to undertake a case 
upon a contingent fee. 

When he first came to the Bar, his habit 
was to undertake every case that was offered, 
no matter who the plaintiff or who the de- 
fendant might be, whenever he was first 
convinced that the suit was one the plaintiff 
had a moral right to bring, and that there 
existed reasonably fair legal grounds to sus- 
tain his contention. In regard to the ac- 
ceptance of cases brought him, he has al- 
ways appeared to me to act upon the theory 
that as the law owes to every man, however 
poor or humble he may be, the fullest pro- 
tection in his rights of person and property, 
an obligation is thereby imposed upon the 
Bar as a body to see to it that such pro- 
tection shall be brought within the means 
and power of every one who really needs 
and seeks it in good faith. Assuming such 
obligation to exist, it is plain that in many 
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cases it can only be discharged by the expen- 
diture of considerable time, labor, and profes- 
sional skill, for which little or no pecuniary 
compensation may be expected, and each 
member of the Bar ought, therefore, to feel 
himself morally bound to discharge his fair 
proportion of such unprofitable work. Mr. 
Bonaparte has always sought to do his full 
share, and in estimating what his share may 
be, he is careful not to give short measure. 

From his youth upwards, Mr. Bonaparte 
has always seemed to possess a great fascina- 
tion for ‘“‘cranks”’ of various kinds, many of 
whom doubtless attracted by his historic 
family name, favor him from time to time 
with amusing epistolary communications, 
and some of them with personal visits. In- 
deed, for the last thirty years, his offices 
have been at intervals invaded by a series 
of queer, would-be clients, the like of whom 
are rarely to be found outside of Dickens’ 
novels. They come so frequently and re- 
main so long that for years Mr. Bonaparte 
has been obliged, in self-defense, to deny 
admittance to any one until he has first 
communicated his name and business to 
his secretary. Many of these “cranks” 
have law cases which they submit to Mr. 
Bonaparte and desire him to prosecute. 
Some of these cases are nothing more nor 
less than mere midsummer madness; but 
others appear upon their faces to be meri- 
torious, and are sometimes supported by 
documents apparently genuine, which give 
them a presumptive plausibility. Mr. Bona- 
parte examines all such cases with much 
patience, and when they seem to have any- 
thing at all in them, he will either under- 
take them himself or perhaps send the 
would-be client with a letter of introduc- 
tion to some other member of the Bar, emi- 
nent in the particular branch of the profes- 
sion which appears most applicable to the 
case. 

Mr. Bonaparte’s first political case arose 
out of the State election held November 2, 
1875, which was carried in Baltimore City 
by the Democratic ‘“‘ring,’’ then having full 





control of matters here, through the use 
of such an amount of violence, fraud, and 
ballot-box stuffing as to scandalize the en- 
tire community, Democrats as well as Re- 
publicans. After the returns had been made 
public, the several candidates for the legis- 
lature from the three legislative districts of 
Baltimore City, who had been counted out, 
gave notice to their opponents, who had 
been counted in, of their intention to con- 
test their seats and to take testimony for 
that purpose before a justice of the peace, 
as provided by statute. Six counsel were 
retained, two to represent the contestants 
from each district, and Mr. Bonaparte, then 
as now a resident of Baltimore County, and 
who, although a Republican in politics, had 
from personal friendship cast his vote for 
the Democratic candidate for governor, was 
selected as one of them. Although a much 
younger man than any of the other counsel 
for the contestants — he was under twenty- 
five years of age and had been little more 
than a year at the Bar — he was by a sort 
of natural selection soon pushed forward as 
the leading counsel for the contestants and 
the greater part of the work and respon- 
sibility was cast upon his shoulders. The 
contestants’ main reliance for the establish- 
ment of their case was upon an inspection 
of the ballots cast at the election, which had 
been kept in the custody of the clerk of the 
Superior Court of Baltimore City, and which 
they contended would show the number of 
‘“‘pudding”’ tickets in the boxes that had 
been counted, and the great difference be- 
tween the number of ballots to be found in 
the boxes and the number of votes returned 
by the judges of election as having been 
cast. The clerk was summoned to produce 
these ballot boxes before the magistrates 
who were taking the testimony, but he re- 
fused to do it, and the contestants filed a 
petition in the Baltimore City Court for a 
mandamus requiring him to do so. The ap- 
plication was resisted by the clerk who was 
represented by Bernard Carter, Esq., then 
regarded as one of the ablest lawyers at our 
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Bar and who has for more than ten years past 
been its undisputed leader. Mr. Bonaparte 
prepared the petition for a mandamus and 
made the principal argument in support of 
it, and the case, which attracted much atten- 
tion and interest at the time, was finally 
decided in his favor, and the court directed 
the mandamus to issue. The defendants, 
however, supended further proceedings by 
taking an appeal; and before this appeal 
could be heard, the legislative session had 
expired, and as there was nothing left for 
the contestants to contest for, the proceed- 
ings were discontinued. 

From this time began the twenty-years’ 
battle for fair elections in Maryland, which at 
length resulted victoriously in the enact- 
ment of the Reform League Election Law of 
1896. During the last ten years of this 
period the struggle was carried on mainly 
in the courts, and in almost every case in- 
stituted or defended in the interest of fair 
elections, Mr. Bonaparte took a conspicuous 
part. 

In the preparation of all his cases, Mr. 
Bonaparte has always been most laborious 
and thorough, giving as careful preparation 
to those involving comparatively small 
amounts and for poor clients, as he does to 
the largest and most important ones, for he 
makes it his rule to give to every client the 
best that is in-him. When he first became 
my neighbor, he struck me at once as being 
unusually well equipped for the practice of 
our profession, and before long I was aston- 
ished at his thorough grasp of all the leading 
principles of law and his perfect familiarity 
with the methods by which these principles 
were applied in each particular branch of 
the law. 

It is quite a common thing for prudent 
lawyers, before acting on their first impres- 
sions upon doubtful questions that may 
from time to time arise before them in their 
practice, to submit the point involved to a 
brother lawyer for his off-hand opinion, in 
order to observe how the matter appears to 
strike the unprejudiced mind of a person 





competent to understand it. The prox- 
imity of Mr. Bonaparte’s office, to say noth- 
ing of his aimability and patience, soon 
marked him out as the most eligible victim 
for me to utilize in this manner, whenever 
occasions might arise, and I confess to have 
yielded often to the natural temptation to 
doso. I can not now recall a single instance 
in which I ever submitted to him a legal 
question-in this way, when he did not seem 
to be perfectly at home in discussing it 
intelligently, without turning to authorities 
although oftener than not he has cited to 
me from memory the name of some Mary- 
land decision that had a decided bearing 
upon the point in question. 

In making his preparations for instituting 
or trying a case, Mr. Bonaparte does not 
pursue the methods of the mere ‘“‘case 
hunter’’ who crams himself for the occasion 
by the use of Digests and the Encyclopedia 
of Law and Equity, but adopts one some- 
what analogous to that of Chief Justice 
Marshall, who used to say that after a diffi- 
cult or important case had been argued 
before him, his habit was to take a long walk 
by himself and think it over, until he had 
arrived at a decision, and afterwards to ask 
“brother Story”’ to look up the authorities 
— only Mr. Bonaparte does not turn over to 
another the looking up of the authorities 
but does it for himself, and in consequence 
his adversaries are rarely able to spring upon 
him at the trial table a Maryland decision, 
having any apparent bearing upon the case 
at bar, which he has not already considered. 

In presenting an argument, whether be- 
fore a court or jury, he is always strong and 
generally effective as well as interesting. 
He has an unusually subtle mind and takes 
a keen intellectual delight in sustaining his 
points by nice distinctions which, although 
logically sound, are not always at first 
plainly visible of the tribunal he may be 
addressing; and I have sometimes thought 
that he might perhaps occasionally obtain 
somewhat better results if the time and 
energy he at times consumes in making 
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these oblique approaches, by rather circui- 
tous routes, were devoted to more direct 
assaults upon his opponents’ front. 

In the examination and cross-examination 
of witnesses he is very successful, as he seems 
to have the rare gift of intuitively knowing 
how far and upon what matters he can ad- 
vantageously press an adversary’s witness 
and at what point it is best to stop. He 
seems to have an unusual facility for get- 
ting out the truth from those whose inter- 
est it would be to keep it back. It was 
probably his success in this particular, in 
the investigation made by Mr. Roosevelt, 
in the spring of 1891, while Civil Service 
Commissioner, of the Federal Offices in Bal- 
timore, at which Mr. Bonaparte assisted, 
that induced the former after he became 
President, to retain him with Mr. Conrad 
as special counsel to investigate and report 
upon the alleged abuses in the post-office 
department. A great mass of documentary 
evidence, consisting of reports of govern- 
ment officials, examinations of witnesses, 
and correspondence taken from the files of 
the departments, was placed in the hands of 
Messrs. Conrad and Bonaparte, who supple- 
mented them by the replies to communica- 
tions addressed by them to the various per- 
sons who seemed to be implicated, request- 
ing their explanations of the facts alleged. 
This entire body of evidence was carefully 
examined and thoroughly sifted by the 
special counsel, who afterwards prepared and 
submitted to the President four reports 
fully covering the whole ground and setting 
forth their conclusions. The result was a 
number of prosecutions in the United States 
courts, followed in most cases by conviction 
of the parties indicted. It fell to the lot 
of Mr. Bonaparte, as junior counsel, to pre- 
pare the first drafts of all four of these re- 
ports, which, with the evidence upon which 
they were founded, he submitted to Mr. 
Conrad who then reviewed them critically, 
suggesting such additions and modifications 
as occurred to him. These were neither 
extensive nor numerous. The prosecutions 





which followed were conducted by the regu- 
lar United States district attorneys for the 
respective courts in which the different 
cases were tried, Mr. Conrad assisting as 
senior counsel in the trials at Washington, 
and Mr. Bonaparte in the trials of the cases 
at Baltimore, and each of them following 
the cases in which he had taken part, to the 
courts of last resort when appeals were 
taken. 

Mr. Bonaparte’s services in these matters 
were so satisfactory to the government, that: 
the Secretary of the Interior Department: 
retained him to investigate and report upom 
certain alleged abuses in connection with 
the disposition of the public lands in the 
Indian Territory, which service he also per- 
formed in the same thorough and exhaus- 
tive manner. 

Interest does not often flag for any length 
of time in the trial of the cases in which Mr. 
Bonaparte participates, for not only is what- 
ever he says and does always to the point, 
but he has a very keen sense of humor and 
an abundant supply of spontaneous wit, 
which is continually bubbling up and keeps 
things lively, so that one is not often tempted 
to go to sleep. His relations with judge, 
jury, witnesses, and opposing counsel during 
the progress of a trial are invariably pleasant 
and amicable, for when he does employ his 
powers of ridicule to demolish an opponent’s. 
case, he does it in a good-humored way, and 
never forgets what is due from one gentle- 
man to another. A member of the Bar, 
who went to school with him when they 
were boys, remarked to me the other day, 
a propos of an important case in which they 
represent opposing sides, that Bonaparte is 
one of the very few persons whom he has 
ever met, who, while extremely fond of pok-~ 
ing fun at others, can always enjoy and 
heartily laugh at a good joke upon himself. 

As to Mr. Bonaparte’s proper rank at the 
Bar here, there is of course some difference 
of opinion, owing largely to a pretty wide 
divergence of views as to exactly what con- 
stitutes the best claim to eminence in the 
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profession. My own opinion is, that should 
each of the lawyers in this city, whose judg- 
ments are entitled to any considerable de- 
gree of weight, undertake to write down 
upon a piece of paper the ten best all-around 
trial lawyers at our Bar, Mr. Bonaparte’s 
name would be found inscribed on a large 
majority of those papers. I am far from 
being alone in this estimate, for I have sub- 
mitted it to other lawyers in whose judg- 
ment upon professional matters generally 
I place the highest confidence, and they 
consider it a very conservative statement 
of what they believe to be the fact. 

And yet, although Mr. Bonaparte’s stand- 
ing at this Bar is as I have stated, and al- 
though he has been engaged in practice 
here for over thirty years, it is an unde- 
niable fact that his practice is not now, and 
never has been, a lucrative one. For this 
there are several reasons. 

In the first place, Mr. Bonaparte strongly 
entertains the old-fashioned and, as many 
in this commercial age would 
doubtless consider it, antiquated view that 
there is a very broad distinction between a 
profession and a trade. He considers that 
the only legitimate and proper way in which 


so-called 


a lawyer may actively seek new business, is 
by constantly devoting his very best efforts 
to the successful prosecution of that which 
has already been entrusted to him. He 
feels that the modern methods by which 
those engaged in mercantile pursuits are 
accustomed to increase the volume of their 
trade, such as advertising, traveling solici- 
tors, rebates, special inducements, commis- 
sions, and division of profits, while per- 
fectly legitimate in the way of trade, are not 
in accordance with the dignity of the learned 
professions, and can not be resorted to with 
propriety by the members of those profes- 
sions. He has, therefore, always declined 
the invitations he has at various times re- 
ceived to invest capital in various business 
enterprises, with the understanding that as 
a consideration for so doing he would be 
retained as the regular counsel for the cor- 





porations. It is a well-known fact that by 
far the most lucrative practice now-a-days 
comes from the large corporations and those 
who own or control them. To get and re- 
tain this business ordinarily, two things are 
requisite — professional ability and influence. 
In the hour of trial, knowledge and ability 
are all-important, but in order ever to ar- 
rive at the hour of trial in the cases which 
pay best, the lawyer who has nothing but 
ability must, in a majority of cases, share 
his profits with the man whose influence 
has brought him his job, whether that man 
be a partner who brings his influence into 
the firm as capital, or whether he be an out- 
sider who receives his quid pro quo in some 
other form. Now Mr. Bonaparte has never 
been willing to purchase this influence, nor 
has he ever secured it in any other way. 
As a matter of fact, he has never been persona 
grata to organized capital, for various rea- 
He has‘no special prejudice against 
it nor any controversy with it. He fully 
recognizes its mighty power and the great 
good which that power can accomplish, and 
often does accomplish, for the community, 
but he will not bow down to it nor serve 
it, as a deity. He maintains that neither 
it nor those who control it, are entitled 
to any special privileges beyond other men 
before the law, because of its great power. 
He has frequently been called a doctrinaire. 
This word is defined by Webster as, “ 


sons. 


one 
who rigidly applies to political and other 
practical concerns, the abstract doctrines or 
principles of his own political philosophy.” 

If in the above definition we should in 
place of the concluding words ‘‘his own 
philosophical system,”’ substitute the words 
“the moral difference between right and 
wrong,’ it would be indeed, as far as it 
goes, a pretty accurate description of Mr. 
Bonaparte, for he is undoubtedly a doc- 
trinaire in this sense. Now the so-called 
Captains of Industry, as a rule, are neither 
doctrinaires themselves of any kind, nor 
have they much use or liking for them. 
Judging from the recent disclosures con- 
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cerning the Equitable Assurance Society 
and seme’ of the larger railway systems, 
they may very properly be classed as “‘op- 
portunists.”’ As we all know, doctrinaires 
and opportunists are not mutually attrac- 
tive, but on the contrary are quite the re- 
verse, and therefore, the fact that Mr. 
Bonaparte has never formed entangling alli- 
ances with organized capital any more than 
he has with organized labor, while it may 
have been somewhat bad for his pocket-book 
in the past, will undoubtedly strengthen his 
position in the cabinet in the future. 

Those who are wont to speak disparag- 
ingly of so-called doctrinaires, generally do 
it upon the assumption that they are always 
unpractical and never can accomplish any- 
thing, because of their inability to act in 
harmony with other people. 

Whatever else Mr. Bonaparte may be or 
may not be, he surely is eminently practi- 
cal. No one who has had much to do with 
Mr. Bonaparte either in professional or busi- 
ness matters, would be any more likely to 
apply the term unpractical to him, than 
they would to Theodore Roosevelt — for 
both of them belong emphatically to the 
class of men ‘who do things.’’ To illus- 
trate how practical Mr. Bonaparte is, I need 
not refer to the fact that he has had per- 
sonally the entire management during the 
past twenty-five years of two large estates 
of probably over a million dollars each, in- 
vested largely in realty, and that he has 
without any seeking on his part, within the 
past year, been chosen as trustee to manage 
another estate, equally large, for a long 
period of time; and that whenever he is 
present at a meeting called to invoke the 
action of the public authorities in any mat- 
ter in which property holders and the gen- 
eral- business community are supposed to 
be interested, he is almost invariably made 
chairman of the committee relied upon to 
formulate a definite plan of procedure and 
to put that plan into active operation. I 
shall not refer to what he has actually done 
as chairman of the Council of the National 





Civil Service Reform League, or as presi- 
dent of the National Municipal League. I 
shall confine myself to what I have actually 
seen him do while sitting with him on the 
executive committee of the Baltimore Re- 
form League during the last eighteen years. 
This Reform League is a non-partisan organ- 
ization, formed in the fall of 1885, its de- 
clared purpose being ‘‘to secure fair elec- 
tions, promote honest and efficient govern- 
ment, and to expose and bring to punish- 
ment official misconduct in the State of 
Maryland and especially in the city of Bal- 
timore.’’ All the great reforms in state and 
municipal government which have been 
made in Maryland within the past twenty 
years, have been obtained largely through 
its instrumentality. Its governing body is 
an executive committee of fifteen members, 
including all its officers and eight other 
members. A majority of the committee 
has always been more or less in sympathy 
with the Democratic party upon national 
questions (excepting in the matter of free 
silver), and two-thirds of its members have 
generally been lawyers. All of these are 
men of independent character, who think 
for themselves and are usually quite tena- 
cious of their opinions. Mr. Bonaparte has 
always been chairman of this committee, 
and I should say that at least six-sevenths 
of the resolutions passed have been drafted 
by his hand, and most of them started from 
his initiation. A resolution except as to 
matter of routine is rarely passed without 
discussion. These discussions frequently 
cover the points as to whether the proposed 
action, or indeed any action at all, is expe- 
dient at that particular time, or whether 
some action is not imperative in order to 
maintain the prestige and force of the 
League as a moral power in the community ; 
and then, if it be decided to act, the further 
question arises as to exactly what action 
will be best. Upon every one of these points 
there are often decided differences of opin- 
ion, and most of the resolutions eventually 
agreed on are found to differ considerably 
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from what they were when originally in- 
troduced, as modifications were required 
in order to bring conflicting views into 
harmonious action. During all these eigh- 
teen years Mr. Bonaparte has, in the large 
majority of cases, been the person to devise 
a plan upon which everybody could agree. 
And this was no easy task, for I am sure 
that any one who could always get the exec- 
utive committee of the Baltimore Reform 
League to work effectively and without 
appreciable friction during this long period 
of time, has fully earned the diploma of a 
past grand master of harmony. 

Shortly after Mr. Bonaparte came to the 
Bar, he was brought into relations with Mr. 
Severn Teackle Wallis, who had then been 
for many years and continued to be until 
his death in 1894, one of the two acknow- 
ledged leaders of our Bar as well as the most 
brilliant orator, conspicuous reform leader, 
and best-known citizen of Maryland. Mr. 
Wallis said of him to me, and on more than 
one occasion to others in my hearing, that 
he presented a more remarkable combina- 
tion of perfect self-confidence and naive 
diffidence than he had ever met with in the 





same person. The result of thirty years’ 
close observation of Mr. Bonaparte has con- 
vinced me that Mr. Wallis’s diagnosis was 
correct. The self-confidence is always ex- 
hibited when he is advocating a cause or a 
principle that he believes to be just and of 
vital consequence, and when he is defending 
the rights of others which he considers un- 
justly assailed — in doing this he is absolutely 
fearless and never has been in any wise a 
respecter of persons. 

The naive diffidence is shown in his abso- 
lute lack of self-assertion in all matters re- 
lating to his personal advancement or profit. 

In an oration on John Marshall as Lawyer 
and Judge, delivered before the Bar of Mary- 
land on ‘‘John Marshall Day,’ Mr. Bona- 
parte quoted the following sentences from 
Horace Binney’s eulogy on the great Chief 
Justice. 

‘Office, power, and public honors, he 
never sought. They sought him, and never 
found him prepared to welcome them, ex- 
cept as a sense of duty commanded.” 

The same words might be as truly spoken 
of himself. 

BALTIMORE, Mb., June, 1905. 
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THE REIGN OF LAW 


By Hon. JosEPpH W. FoLk 


| AM indeed glad to meet the members of 
the Kentucky Bar, and congratulate 
you upon the splendid results accomplished 
by this Association in bringing the members 
together in the amicable relations so neces- 
sary to the highest conception of the ethics 
of the profession. It is well to meet occa- 
sionally in fraternal intercourse, forgetting 
the strenuous controversies of the day, and 
hear discussed the ideas which have guided 
the profession through all the years of civil- 
ization. These principles are summed up, 
in the language of Sidney Smith: 


“Impress upon yourself the importance 
of your profession. Consider that some of 
the greatest and most important interests 
of the world are committed to your care. 
You are the preservers of freedom, the de- 
fenders of weakness, the unravelers of cun- 
ning, the investigators of artifice, the hum- 
blers of pride, and the scourgersof oppression. 
When you are silent, the sword leaps from 
its scabbard and the nations are given up 
to the madness of internal strife. In all 
difficulties men depend upon your exercised 
faculties and spotless integrity, and require 
of you an elevation above all that is mean, 
and a spirit which will never yield when it 
ought not to yield. As long as your pro- 
fession retains its character for learning, the 
rights of mankind will be arranged; and as 
long as it retains its character for virtuous 
boldness, those rights will be well defended.”’ 


The idea of the practice of law which 
makes it a matter of quibbling and petti- 
fogging is a low and perverted one; the 
highest honor and integrity must mark the 
calling which deals with the rights and lib- 
erties of the people. The lawyer is the 
medium through which the law reaches the 
people and that brings the public and 
the law into relations with each other. The 
commission is a sacred one, to be zealously 
guarded and exercised. Jack Cade in “ King 
Henry VI” proposed to reform England, and 
cheerfully advocated as the first step that all 





the lawyers be killed. Such a state of so- 
ciety would hardly be desirable. Where- 
ever there is liberty, there must be law, and 
wherever there is law, there must be lawyers. 

Lawyers are necessary to civil liberty, as 
civil liberty rests upon law. The lawyer 
owes a duty to the public which is high and 
sacred. The license to practise carries with 
it obligations to society far above those of 
the layman. By reason of his training and 
his position he is looked to for guidance and 
advice and wields an influence for good or 
evil greater than other men. In the early 
history of our government, lawyers molded 
and shaped its destinies; they builded the 
foundation upon which the superstructure 
of states rests to-day; they bore the burdens 
of government, and were the pillars of the 
young republic. It may well be questioned 
if the lawyers of to-day, particularly in the 
large cities, as carefully fulfil their civic 
obligations as their forefathers. There was 
a time when the opinion of the upper thou- 
sand American lawyers would sooner or 
later become the opinion of the American 
people. This was so because they exercised 
their full duty in public affairs, regardless of 
private interests. The wave of commercial- 
ism has affected the legal profession along 
with other callings, and now would it be 
safe to permit the upper thousand American 
lawyers to dictate the policies of state? 
Some of the most brilliant minds in the pro- 
fession are in the employ of interests antag- 
onistic to the welfare of the people. Legiti- + 
mate combinations of capital are perhaps 
a necessary incident of advanced civiliza- 
tion, and to these I do not refer, but to the 
pirates of the business seas that prey on 
the people, under the guise of corporate char- 
ters, in defiance of laws. Lawful corpora- 
tions are beneficial to a community, but 
associations conceived in corruption and 
born in bribery are inimical to the public 
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good. Legitimate combinations are entitled 
to fair treatment the same as individuals — 
to equal and exact justice, no more, no less 
— but if a corporation cannot operate with- 
out bribery or surreptitious violations of 
law, it were better for the people that it be 
wiped out of existence. In the early days 
the lawver sold his learning alone and re- 
tained his individuality, and be it said to 
the credit of the profession, that is the rule 
now. But many eminent attorneys of high- 
est attainments dispose of not only their 
talents, but their freedom of thought and 
action. Instead of these being the bulwarks 
of liberty and the enforcers of laws, they are 
chiefly engaged in devising means and 
schemes for evading the laws; they are the 
advisers of the Captain Kidds of commerce 
in avoiding the consequences of laws in- 
tended to suppress them. It is no part of a 
lawyer’s business to advise his client how to 
commit crime nor to become a partner in 
iniquity. The lawyer who does so ceases to 
act as such and becomes a co-conspirator. 
There is no sanctity in such relation and it 
lacks every essential professional element. 
If this were not the exception rather than 
the rule, it would account for the fact that 
lawvers seem to have lost their proud posi- 
tion of old as mentors of the public con- 
science. Business is a good thing, honors 
are better still, but patriotism excels them 
all, and without patriotism one is unworthy 
to be a member of the legal profession. He 
is a minister of the law that emanates from 
city, state, and nation, and can no more 
practise law in the true spirit without patri- 
otism, than cana divine teach the doctrines 
of a Christ for whom he has no devotion. 
One cannot be a good lawyer without be- 
ing honest. Law and honesty go together, 
jests to the contrary notwithstanding. Dis- 
honesty will undo a lawyer quicker than it 
will any one else. They see so much of it in 
other men they should learn to abhor it. 
There are fewer lawyers in the penitentiary 
than any other calling, not excepting min- 
isters of the gospel. This should be a proof 





of their honesty, but some are unkind 
enough to say it is merely a tribute to their 
shrewdness. In a former House of Dele- 
gates in St. Louis, twenty-four out of 
twenty-eight members took bribes right and 
left. None of them were lawyers. Of the 
four who did not prostitute themselves, 
three were lawyers. Under the laws of most 
of the states, only two classes of men are 
required to be of good moral character — 
lawyers and saloon keepers. The laws go 
further and demand that the saloon keeper 
in addition be a law-abiding citizen, while 
nothing is said about the lawyer in this re- 
gard. That is taken for granted. If law- 
yers do not uphold the laws, it can hardly be 
expected that others will. 

In a monarchy the government is sus- 
tained by the power of the crown; in a re- 
public the government rests entirely upon 
the laws which a majority of the people 
make for themselves. If all the laws were 
ignored, anarchy would be the result — 
there would be no government at all. When 
any portion of the laws are not enforced, the 
government is weakened to that extent. 
Laws that are not observed add just as 
much to good government as sores do to 
the human body. Disregard of one law 
breeds contempt for all laws, and laws to be 
effective must be respected. There is en- 
tirely too little respect for the majesty of the 
laws in America. This inevitably leads to 
corruption, which will, if tolerated, eat into 
and destroy civic life. If a dramshop is 
allowed to remain open at a time the law 
demands it be closed, then the gambling 
laws cannot be consistently enforced, then 
other defenses denounced by the law must 
be tolerated, then comes grafting by officials 
for overlooking these violations, then legis- 
lators imbued by the same spirit sell their 
votes for bribe money, and a reign of cor- 
ruption follows. The perpetuity of our 
government depends upon the manner in 
which our laws are carried out. Nearly 
every state has laws on the statute books 
to which no attention is paid, and they reap 
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the fruits by having all laws broken. I am 
not an alarmist when I say, if these condi- 
tions be tolerated the republic itself will 
sooner or later fall, by the props of the law 
on which it rests being weakened and de- 
cayed. Americans are accustomed to regard 
a republican form of government as a nat- 
ural condition. That government is mortal 
and can die, is a thought so entirely foreign 
to our conditions that it is folly in the 
minds of some to discuss it. A glance at 
history does not lend encouragement to this 
cheerful view. Our republic, though the 
best, is not the first nor the oldest. We 
have lasted now one hundred and twenty- 
nine years. Venice had a republican form 
of government for 1100 years; Carthage, 700 
years; Athens, with various intermissions, 
goo years; Florence, 300, and Rome, 500 
years. These governments have long ago 
passed from the stage of the world, and 
some of them are little remembered. If our 
government were to last three centuries 
longer and then die, it would go down into 
history as one of the most splendid and 
shortest lived among the wrecks with which 
the shores of time are strewn. What caused 
the downfall of these governments by the 
people? The people made laws until the 
laws became so many the people began to 
disregard theirown laws. The laws of Rome 
were good; indeed, the Justinian code is said 
to be the most perfect system of laws ever 
devised by man, yet Rome rotted and fell, 
even while this code was in operation. The 
laws were all right, but the hearts of the 
people were not right, and the laws were 
not obeyed. When the laws ceased to reign, 
the government resting upon that founda- 
tion of law commenced to topple over. 

The reign of law means the rule of the 
people, for a majority of the people make 
the laws. They register their will crystal- 
lized in the form of statutes. We need a 
revival of the rule of the people. Four 
years ago the law against bribery in all of 
the states was considered as practically a 
dead letter. Up to that time, for the fifty 





years preceding, there had-only been about 
thirty-four cases of bribery reported in the 
books in all the United States. When the 
prosecutions were commenced in St. Louis, 
the members of the House of Delegates de- 
nounced the bribery law as a “blue law”’ 
and as a dead law because it had not been 
enforced before. They argued that members 
of the House of Delegates having been taking 
bribes from time immemorial, they had ac- 
quired a right to do so, and it was just as 
proper for them to sell their votes as for a 
merchant to sell his wares. Here was a 
crime worse than any other, for bribery 
strikes at the foundation of all law, yet the 
law denouncing it was not enforced. Men 
gave bribes and thought nothing of it; men 
took bribes and boasted of the fact; corrupt 
men feasted and fattened at the public ex- 
pense; legislative halls became dens of 
thieves; laws became merchandise on the 
market, and all this time the public con- 
science was asleep. When the revelations 
came and the people saw how they had been 
plundered, and realized that a government 
by bribery was a government by the wealth 
of the few and not by the people, they saw 
the offense in all its enormity, and from one 
end of the land to the other there was a 
civic awakening. 

Now everywhere officials are made to ac- 
count at the bar of public opinion for all 
official acts, and those who prostitute their 
trusts and sell the powers that belong not 
to them but to the people, are being made 
to answer for their offenses. And yet, four 
years ago the bribery law was denounced as 
a ‘“‘blue law,”’ by those against whom it was 
sought to be enforced. Every law is a blue 
law if a man wants to break it. The non- 
enforcement of the bribery statute might be 
explained by the difficulty of securing evi- 
dence of its violation, though a prosecuting 
officer working at it seriously, and willing 
to incur the enmities such an investigation 
would bring about, can usually lay bare 
venality of that kind, if it exists. But there 
are other laws plainly made to please the 
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moral element, and then not enforced to 
please the immoral element. The difference 
between a ‘‘ wide-open”’ town and a “‘closed”’ 
town is that in the former the laws are not 
enforced, while in the latter the laws are 
observed. The gambling laws in many 
places are permitted to be disregarded and 
the laws regulating dramshops nullified. It 
has been claimed these laws could not be 
enforced in large cities, but they are en- 
forced and faithfully observed in the large 
cities of Missouri. In fact, Missouri is the 
most law-abiding state of the Union and in 
yielding obedience to law has set an example 
for other states to follow. 

There is in practically all the states, a 
statute requiring dramshops to close on 
Sunday and election days. Yet in some 
states it is openly and flagrantly violated. 
When one enforces this law because it is the 
law, the same cry is made about “ blue laws”’ 
It is a law in the interest 
of good government to stop the enormous 


and ‘‘ dead laws.”’ 


amount of crime that comes out of the 
dramshop on Sunday and election days. 
Those interested in having the law violated 
set up the specious plea that it is an inter- 
ference with personal liberty. It is no more 
an interference with liberty than the law 
against gambling or other laws in the nature 
of police regulations which restrict the rights 
of one man when they interfere with the 
rights of another. Absolute liberty to do 
as one pleases would mean barbarism, for 
there would be no limit to the conduct of an 
individual except his whims. The liberty 
of one would be the unrestricted liberty of 
every other, and perpetual warfare would 
result as the wants and desires of men come 
in conflict, and every man would have equal 
right to take or hold what his strength or 
cunning could secure to him. Security can 
only come from fixed rules, which the people, 
as they become familiar with them, will 
habitually respect. Restrictions which seem 
to the individual to be hardships are but the 
will of the majority of the people operating 
through legislative acts. Where rights are 





defined and regulated by laws to which re- 
spect and obedience are given, any particu- 
lar law is deprived of all seeming hardship. 
If eack man were allowed to say what laws 
are good and what laws are bad, and to 
ignore laws he considered bad, there would 
be no laws at all. The dramshop keeper 
who violates the dramshop law, calls loudly 
for the enforcement of the law against the 
man who breaks the larceny statute by 
robbing his cash drawer. The trust mag- 
nate looks with abhorrence upon the burglar, 
yet thinks he has a right to break the statute 
against combinations and monopolies. The 
burglar detests the law breaking of the trusts 
and thinks they should observe the law, but 
considers the law against house breaking as 
an interference with his personal liberty. 
So it goes; men observe the laws they like 
and think they have a right to ignore those 
they do not like. The only safe rule is that 
if a law is on the statute books it must be 
observed. Ifa law is objectionable it should 
be repealed, not ignored. We need reform 
in the administration of the law more than 
anything else. Though perhaps the old 
Athenian law might be found beneficial, 
which subjected to fine and imprisonment 
the person who proposed a law that turned 
out to be bad or injurious to the public in- 
terests. We do not need new laws so much 
as the enforcement of the laws we have. 
There has been too much tampering with 
the laws in an effort to correct wrongs that 
do not arise from the infirmity of the laws, 
but rather from the feebleness of their exe- 
cution. An imperfect law, well adminis- 
tered, is far preferable to a perfect law badly 
carried out. The law is merely a weapon 
in the hands of officials, for without officials 
laws would be as useless as cannon in war 
without men. Good government depends 
more upon the men behind the law than on 
the law itself. No official has the right to 
violate the oath that he takes to enforce 
the laws, simply because some people do 
not want the law enforced. He cannot 
excuse non-enforcement on the ground that 
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public sentiment is against the law. He 
does not swear to support public sentiment, 
he does take an oath to support the law. 
Public sentiment is a difficult thing to get 
at. Law-abiding people are quiet, while 
the lawless are so vociferous as to deceive 
some as to their number. The only correct 
way to determine public sentiment is by 
the expression of the people’s will through 
the law-making body. If an official cannot 
obey the mandate of the law he should re- 
sign and give way to some one else who can. 
What seems public sentiment may be, and 
often is, the clamor of the lawless who have 
a selfish interest in violating law. The in- 
difference of good citizens permitted bribery 
for a long time, but the public conscience 
was at last aroused to the necessity of stamp- 
ing it out. This civic indifference has per- 
mitted officials to take a solemn oath to 
carry out the laws on the statute books, and 
then deliberately to violate that oath. But 
the time is coming when an active public 
sentiment will demand that every public 
official keep his oath inviolate. 

There is no greater evil among us than the 
easy nullification of laws by executive offi- 
cials who have sworn to enforce them. It is 
not for an executive official to say whether 
a law is good or bad, but to enforce it as it 
is. He should not ask, is it popular? or is it 
good politics? but is it right? In the end, if 
he remains steadfast, the right will win. 
The trouble has been that a privileged class 
have violated the law with impunity, and 
escaped itsconsequences. Itisnothardto pur- 
sue with all the terrors of the law, the wretch 
who picks a pocket or steals a loaf of bread, 
but it is quite another matter when the law 
is sought to be put against those who have 
millions behind them, with political influence 
enough to affect an entire community. 
When bad men get a bad man in office they 
support him in all the evil that he does. 
Bad citizens are combined; good citizens are 
divided —that is the chief cause of law- 
breaking. If good citizens would join hands 
in patriotic endeavor, the lawless could not 





control anything, for they constitute but a 
small proportion of the entire population. 
The effectiveness of law depends entirely 
upon how it is executed. When the pros- 
ecuting officer is attempting to enforce the 
law against those of power, he may find him- 
self besieged on every side; close political 
friends may plead; inducements and hopes 
may be held out for lessened activity; an- 
nihilation may be threatened if he proceeds. 
Pursuing steadily the course that he has 
mapped out, with the good of the people 
alone in view, he may find himself hedged 
in at times by a wall of hostile influences; 
but now and then looking beyond to that 
great public that he is serving, a friendly 
glance or a kindly clasp of an outstretched 
hand will cheer and encourage him for 
further effort. He cannot expect the good 
opinion of those against whom he enforces 
the law. Their ill-will is the best evidence 
of his sincerity. Every pressure may be 
brought to bear to swerve him from his con- 
ception of honest effort. If once he falters, 
his usefulness as a public servant is gone. 
It may be far easier for him to allow some 
offense to go by unnoticed, but he should 
rather have the approval of his conscience 
than the plaudits of those who would profit 
by his neglect of duty. He should prefer to 
retire to private life conscious of having 
done his best, than by failing to do so re- 
ceive the encomiums of law-breakers. If he 
halts, he will be applauded by those he 
should prosecute; if he goes ahead, he will 
encounter calumnies and attacks; but if he 
perseveres and remains steadfast, though the 
way may sometimes seem dark and the task 
hard, he will be sustained by the hearts and 
the consciences of the people. Corrupt men 
support a man for office and expect in re- 
turn the privilege of licensed law-breaking. 
Officials are elected to enforce the law, and 
have no more right to permit lawlessness to 
repay personal obligations than they would 
have to use the public funds to pay a private 
debt. When all executive officials are ruled 
by law, no man could be above the law and 
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the law would reign over all. Such a condi- 
tion would be the highest form of civiliza- 
tion. Civilization rests upon law, and law 
upon the citizen. No more important lesson 
can be brought home than of individual 
responsibility for the affairs of state and 
nation. The indifference of electors is the 
weakness of a republican form of govern- 
ment. To arouse them to action is a ques- 
tion of supreme importance. Those who 
would destroy the laws are always active 
and work while good citizens sleep, but 
once the latter are aroused, they are in- 
vincible. If the people want a reign of law 
they can get it, but they must fight for it. 
There is the same conflict between law and 
lawlessness as between the true and the false, 
the right and the wrong, the evil and the 
good. The people will uphold the laws 
when they understand the necessity of it, 
for the vast majority of the people will do 
right when thev know right. There never 
was a time when unselfish teachers of the 
public were needed more than now. Law- 
yers more than any other class should be 





the teachers of the poeple. They can do 
much if they are true to their calling to 
remedy the things that dishonor. As they 
are ministers of the law, it is their duty to 
keep the fountains of law pure and unde- 
filed. The person who in private life dis- 
charges the civic responsibilities resting upon 
him, may perform as great a public service 
as he who faithfully does his duty in public 
office. Indeed, the public official is a reflec- 
tion of the private citizen, as the public life 
of a nation is a reflection of its private life. 
You as lawyers are in a position to wield a 
powerful influence by tongue and pen for 
the reign of law, so devoutly hoped for and 
so earnestly prayed for by all good citizens. 
Remember that the highest obligation of 
your calling is to your country; your duty 
is to the public above all. You are the 
sworn upholders of the law, and as you love 
freedom and defend weakness, adore the 
right and hate the wrong, as you revere the 
law because it is the law, make your influ- 
ence known and felt. 


JEFFERSON, Missour!, June, 1905. 
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LIMITATION OF HOURS OF LABOR AND THE FEDERAL 
SUPREME COURT 


By PROFESSOR ERNST FREUND 


HEN the provision of the Labor law 

of New York, limiting the hours of 
employment in bakeries to sixty in any one 
week or ten in any one day, came for en- 
forcement before the courts of that state in 
the case of the People v. Lochner, the ju- 
dicial decisions on the validity of legislation, 
fixing maximum numbers of hours of labor 
in industrial employments, stood as follows: 
In 1876, the statutory restriction of 
women labor in factories to sixty hours per 
week had been sustained in Massachusetts 
(Com. v. Hamilton Mfg. Co., 120 Mass. 383). 
In 1880, an ordinance of San Francisco re- 
quiring the cessation of labor on the part of 
bakers from Saturday evening to Sunday 
morning, was held to be invalid as special 
legislation (ex. p. Westerfield, 556 Cal. 550). 
In 1894, an act of Nebraska of 1891, estab- 
lishing an eight-hour day for all classes of 
mechanics, servants, and laborers, excepting 
those engaged in farm or domestic labor, 
was declared unconstitutional (Low v. Rees 
Printing Co., 41 Nebr. 127), while in 1902, a 
statute of that state similar to that of Mas- 
sachusetts first mentioned (applying to 
women only), was sustained (Wenham v. 
State, 65 Nebr. 394). In 1895, an act of 
Illinois of 1893, forbidding the employment 
of females in factories for more than eight 
hours in any one day, or forty-eight hours in 
any one week, was held invalid (Ritchie v. 
People, 155 Ill. 98). In 1896, a statute of 
Utah, limiting the hours of labor in mines or 
underground workings or in smelting or re- 
fining establishments, to eight per day, was 
sustained (Holden v. Hardy, 14 Utah 71), 
and the decision affirmed by the Federal 
Supreme Court in 1898 (169 U. S. 366); 
notwithstanding this, in 1899, a similar act 
of Colorado was declared unconstitutional 
(Re Morgan, 26 Colo. 415). A law limiting 
the hours of employment by state or mu- 





nicipalities, or by contractors engaged on 
public or municipal works, to eight per day, 
had been upheld in Kansas in 1899 and 1902 
(Re Dalton, 61 Kan. 275, State v. Atkin, 64 
Kan. 174), while a similar law was held un- 
constitutional in Ohio in 1902 (Cleveland vw. 
Construction Co., 67 O. 197); but in 1903 
the Kansas decision was affirmed by the 
Supreme Court of the United States (Atkin 
v. Kansas, 191 U.S. 207). 

While in many of the decisions that were 
adverse to the legislation, the argument of 
the equal protection of the laws had con- 
siderable, if not controlling weight with the 
courts, the constitutional right of liberty 
was in all of them emphasized; and even the 
courts, which supported the acts, were by 
no means inclined to surrender the-right—of 
the individual to contract for work and 
services to the unlimited discretion of the 
legislature; they merely conceded the power 
of the legislature to interfere by regulation 
of hours, where long continued work might 
be reasonably believed to be detrimental to 
the health of the employees. It was only 
with regard to public works and contracts 
that the Supreme Court of Kansas, and, 
following it, the Supreme Court of the U. S. 
had admitted the legislative power to be 
absolute. 2°: 

In view of the decisions mentioned, it 
can not be said that the courts of New York, 
in pronouncing upon the validity of the 
baker’s law, were confronted by a clear pre- 
ponderance of authority. ven consider- 
ing the decision in Holden v. Hardy to be 
directly in point, they were free to depart 
from the construction given by the Supreme 
Court of the United States to the Fourteenth 
Amendment, and to interpret the similar or 
identical provisions of the state Constitu- 
tion less favorably to the claims of legisla- 
tive power. 
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It was, thus, in the independent exercise 
of their judgment, that the Appellate Di- 
vision, as well as the Court of Appeals (by 
bare majorities, it is true), sustained the 
validity of the law. They found in it a 
legitimate exercise of the police power, justi- 
fied by the tendency of the act to reduce 
the risk of injury from excessive labor to the 
health of a class of employees working under 
conditions less sanitary than those of most 
other occupations (People v. Lochner, 73 
App. Div. 120, 177 N. Y. 145). 

By the narrow margin of one vote, to 
which we have become accustomed in im- 
portant constitutional cases, the Federal 
Supreme Court has reversed thé decisions 
of the New York courts of all resorts, and 
declared the limitation of hours of labor, 
sought to be imposed by the act in question, 
to be contrary to the Fourteenth Amend- 
ment. 

The importance of the decision is obvious, 
for it is the first time that the Supreme 
Court, in a case not involving interstate re- 
lations, enforces a constitutional right of 
liberty of contract against the exercise of 
the police power on the part of the state, in 
opposition to the judgment of the courts 
of that state that such power was legiti- 
mately exercised. 

The authority of the tribunal which has 
rendered the decision does not forbid an 
inquiry into its soundness, as tested either 
by precedent, by the force of its reasoning, 
or by the established principles of consti- 
tutional law. It is, moreover, necessary to 
determine the precise import of the case, 
and to attempt to estimate its bearing upon 
existing and future legislation. 


I 


Was there any precedent which should 
have controlled the decision of the court? 
The case of Holden v. Hardy was most 
nearly in point. The act there sustained 
by the Supreme Court agreed with the New 
York law in the number of hours limited 
(sixty per week, or ten per day), and in 





singling out for regulation a certain class of 
employees. The Utah—act contained an 
emergency clause, which is not to be found 
in the New York statute, and some stress is 
laid upon this difference by the prevailing 
opinion. But the emergency clause was not 
in any way controlling in Holden v. Hardy, 
being barely mentioned in the opinions. 
Emergencies where life or property is in im- 
minent danger are of not uncommon occur- 
rence in mines, but almost unheard of in 
bakeries. If provisions for remote and im- 
probable contingencies were to be held es- 
sential to the exercise of the police power, 
how many of our health and safety statutes 
could stand the test? If such cases can not 
be taken care of by construction of the law, 
may they not be left safely to the good sense 
of the prosecuting authorities, or to the 
power of the jury to acquit? The absence 
of the emergency clause can, therefore, not 
be seriously relied upon to distinguish Hol- 
den v. Hardy from Lochner v. New York. 

In order to reconcile the two decisions, it is 
necessary to find a sufficient and controlling 
difference in the classes of employments to 
which the acts of Utah and New York re- 
spectively applied. The case of Holden v. 
Hardy concerned a miner; but the act ap- 
plied also to smelting and refining works, 
and was sustained in toto. Smelting and 
bakery establishments have this in common, 
that they vitiate the air, the former by 
noxious gases and minute particles of metal, 
the latter by the dust of flour and excessive 
heat; in either case it is conceded that the 
respiratory organs are unfavorably affected. 
The decision in Holden v. Hardy did not 
require the existence of imminent and in- 
evitable prejudice to health; the court deemed 
it sufficient to say that, ‘‘ The legislature had 
adjudged that a limitation is necessary for 
the preservation of the health of the em- 
ployees, and there are reasonable grounds 
for believing that such determination is sup- 
ported by the facts.”” (169 U.S. 398.) 

If, then, the cases are to be distinguished, 
it must be that in the New York case there 
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were no reasonable grounds for such belief. 
But assuming that there was reasonable 
ground to doubt, can we fairly speak of an 
absence of reasonable ground for belief, 
when, to the majority of the Court of Ap- 
peals of New York, the evidence of special 
risk of disease seemed sufficient? If, in view 
of the striking parallelism of the two cases, 
it is possible for Mr. Justice Peckham to 
say: ‘‘There is nothing in Holden v. Hardy 
which covers the case now before us,” our 
confidence in the value of precedents must 
be seriously shaken. 

When we compare the attitude of the 
judges who sat on both cases, we find that 
the two dissenting judges in Holden v. 
Hardy (Brewer and Peckham), now help to 
make up the majority in Lochner v. New 
York, and one of them (Peckham) writes 
the prevailing opinion; two of the judges 
now dissenting (Harlan and White) were 
with the majority in Holden v. Hardy, while 
two justices (Justice Brown who wrote the 
opinion in Holden v. Hardy, and the Chief 
Justice) are in both cases to be -found on 
the majority side.’ If it may be permitted 


to doubt whether the two dissenting judges’ 


in Holden v. Hardy were quite willing to 
accept the full consequences of that de- 
cision, attention must still be called to the 
fact that two of the justices of the court held 
the law of New York unconstitutional, after 
having sustained the act of Utah. Not. 
withstanding this, the writer of the present 
article feels bound to express the opinion 
that a faithful adherence to the doctrine of 
Holden v. Hardy should have led to a de- 
cision sustaining the law in Lochner v. New 
York. 
II 

Assuming, however, that Holden v. Hardy 
did not control the present case, we proceed 
to ask: Was there any established principle 
or practice that should have led the Supreme 

! Justices Day and Holmes were not on the 
bench when Holden v. Hardy was decided ; Justice 


McKenna was on the bench when the case was 
decided, but not when it was argued. 





Court to yield its own judgment, as to the 
reasonableness of the legislation in question, 
either to that of the state courts, or to that 
of the legislature? 

At this day, the power of a court of last 
resort to form an independent judgment 
upon the validity of legislation is not to be 
drawn in question; its exercise is, on the con- 
trary, claimed to be a solemn duty; yet it is 
also true that at all times the courts have 
disclaimed the right or power to condemn a 
legislative policy on the ground of its being 
inexpedient, unwise, or even inequitable. 

In the domain of the police power, how- 
ever, it has been found extremely difficult 
to maintain with strictness the line between 
law and policy, between the wisdom and 
the validity of a measure, between individ- 
ual liberty and governmental power — and 
there has been a marked tendency for 
courts to constitute themselves into censors 
of the legislative power, and to nullify 
statutes _that-were contrary to their own 
views of sound and free government. The 
result of this tendency has been a growing 
uncertainty as to the limits of legislative 
power in the control of economic and social 
interests. 

The Supreme Court of the United States 
had hitherto done nothing to increase this 
uncertainty. It had uniformly stood by 
the decisions of the courts of last resort of 
the states in cases involving the constitu- 
tionality of labor legislation. 

There had, of course, been no occasion to 
review state decisions declaring such laws 
to be contrary to the Fourteenth Amend- 
ment, since they are not reached by the 
appellate jurisdiction of the Supreme Court. 
It is thus all the more noteworthy that the 
decisions of the Supreme Court indorsed a 
construction of the Fourteenth Amendment, 
which allowed the maintenance of police 
regulations deemed wise or necessary by the 
states. 

The cases are recent. and well known: 
Holden v. Hardy (169 U. S. 366), sustaining 
the limitation of hours of labor; Petit v. 
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Minnesota (177 U.S. 164), supporting the 
prohibition of the Sunday work of barbers; 
Knoxville Iron Co. v. Harbison (183 U. S. 
| 13), affirming the validity of truck legisla- 
tion; and Atkin v. Kansas (191 U. S. 207), 
upholding state control of the conditions of 
employment on public contracts. 

This attitude of the Supreme Court has 
been influenced by an important and obvious 
consideration. A decision of a state court 
even of last resort, giving an unduly wide 
scope to the rights of liberty or of property 
as against the legislative power, is incon- 
clusive in so far as it interprets the Four- 
teenth Amendment; and although its con- 
struction of the state constitution is con- 
clusive, that constitution can be changed 
with comparative facility, so as to establish 
the legislative power which the court has 
denied. Thus the decision in Colorado, de- 
claring the eight-hour law of that state in- 
valid, has led to a constitutional amendment 
sanctioning such legislation; and an amend- 
ment is pending in New York, which is to 
give to the legislature the control over the 
rate of wages on public contracts that was 
denied to it by the Court of Appeals. 

But a decision of the Supreme Court, in- 
terpreting the Fourteenth Amendment to 
the prejudice of legislative power, not only 
nullifies state constitutional aniendments 
seeking to neutralize the effect of decisions 
of state courts, but, in its turn, would be 
practically irreversible were the Supreme 
Court in the future to consider itself bound 
by its own decisions, for the difficulties in 
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the way of changing the Fourteenth Amend- | 


ment are almost insuperable. That amend- 
ment ought, therefore, to be interpreted so 
as to enforce only that fundamental law 
quod semper, quod ubique, quod ab omnibus, 
which is uniformly recognized as binding by 
civilized nations — that justice which pro- 
tects the vested rights of property and the 
essentials of remedial procedure. 

And this had been the controlling con- 
sideration in the previous decisions of the 
Supreme Court. Nowhere has this been ex- 
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pressed more clearly than in Holden v. 
Hardy, where the court says “ . while 
the cardinal principles of justice are immu- 
table . . . the constitution of the United 
States, which is necessarily and to a large 
extent inflexible and exceedingly difficult of 
amendment, should not be so construed as 
to deprive the states of the power to so 
amend their laws as to make them conform 
to the wishes of the citizens as they may 
deem best for the public welfare without 
bringing them into conflict with the supreme 
law of the land. Of course, it is impossible 
to forecast the character or extent of the 
changes, but in view of the fact that, from 
the day Magna Charta was signed to the 
present moment, amendments to the struc- 
ture of the law have been made with in- 
creasing frequency, it is impossible to sup- 
pose that they will not continue, and the 
law be forced to adapt itself to new condi- 
tions of society, and particularly to the new 
relations between employers and employees, 
as they arise.” 

Would it not have been in conformity to 
the views so well expressed, to sustain the 
legislation of New York, after it had been 
sustained by the judiciary of the state? 

A decision which reads into the Four- 
teenth Amendment a vague and contro- 
verted concept of the liberty of contract, is 
a novel, and hardly a fortunate step in the 
development of our constitutional law. 


III 


If the Supreme Court felt called upon or 
bound to review the legislation of the state 
with all the freedom of a state court, it is 
still to be regretted that it should have 
deemed it proper to impugn the good faith 
of the state legislature. The prevailing 
opinion speaks of ‘‘at least a suspicion that 
there was some other motive dominating 
the legislature than the purpose to subserve 
the public health or welfare.”’ Courts gen- 
erally refrain from questioning the motives 
of legislatures; if it is done at all, there 
should at least be some reasonable ground 
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for such attitude. But Mr. Justice Peck- 
ham’s attitude is aroused only by the sup- 
posed necessity of supporting the law as a 
health law, by the assertion that ‘‘if the man 
works ten hours a day it is all right, but if 
ten and a half or eleven, his health is in 
danger, and his bread may be unhealthy, 
and, therefore, he shall not be permitted to 
do it.” ‘‘ This,” the opinion adds, “‘ we think 
is unreasonable and entirely arbitrary.” 
Apply this method of reasoning by analogy: 
a person twenty years and 364 days old has 
not sufficient discretion to make a binding 
contract, while a person twenty years and 
366 days old has such discretion; this we 
think is unreasonable and entirely arbitrary, 
and so forth. In this way every positive 
legal limitation can be reduced to an ab- 
surdity. It is easy to demolish a law by 
advancing for its support unreasonable asser- 
tions which no one has really made, and 
then declaring it to be arbitrary by reason 
of such assertion. 

Not quite so strongly, but still to a cer- 
tain degree, this observation applies to the 
argument advanced in the opinion, that 
upon the assumption that any law must be 
valid which may be said to tend to make 
people healthy, conduct, properly so called, 
as well as contract, would come under the 
restrictive sway of the legislature. ‘‘ Not 
only the hours of employees, but the hours 
of employers could be regulated and doc- 
tors, lawyers, scientists, all professional men 
as well as athletes and artisans could be 
forbidden to fatigue their brains and bodies 
by prolonged hours of exercise, lest the 
fighting strength of the state be impaired.”’ 

What police legislation can stand if it be 
contended that the admission of legislative 
power involves the admission of the right 
to exercise it in an arbitrary or absurd man- 
ner, and that the inadmissibility of such 
exercise conversely demands the denial of 
the power, even though moderately exer- 
cised? Mr. Justice Peckham himself, in an- 
other case, refuted this argument when he 
said: ‘‘A statute or d@™regulation provided 





for therein, is frequently valid, or the reverse, 
according as the fact may be, whether it is 
a reasonable or an unreasonable exercise of 
legislative power over the subject matter 
involved, and in many cases questions of 
degree are the controlling ones by which to 
determine the validity or the reverse, of 
legislative action” (179 U.S. 287, p. 301). 

The court, it should be specially noted, 
does not intimate that the number of hours 
fixed upon is unreasonably small, so as to 
revolutionize existing arrangements, or to 
jeopardize the profits of the trade, or to 
leave the public short of the needed supply 
of bread. 

IV 

Perhaps the essential argument of the 
prevailing opinion may be reduced to the 
following propositions: 

First, the mere fact that a measure claims 
to subserve the public welfare does not eny 
sure its validity as a legitimate exercise of 
the police power. This proposition is true, 
but of little practical value. 

Second, the fact that a measure tends re- 
motely to promote health or safety is like- 
wise not conclusive of its validity, since 
such effect in a very slight degree might be 
predicted of the most unwarrantable and 
oppressive interferences with private liberty 
and property. The truth of this proposi- 
tion must likewise be conceded. 

Third, the test of the reality of the danger 
to the public health or safety and of its 
sufficiency to warrant interference with in- 
dividual liberty is common_knowledge or 
understanding, of which the court may take 
judicial notice. 

Fourth, according to common knowledge 
or understanding, the trade of bakers is not 
so unsanitary that a compulsory limitation 
of hours of labor can be looked upon as a 
measure reasonably necessary to preserve 
their health. 

It is upon these propositions that the 
strength or the weakness of the decision 
must rest. 

Is the test of common understanding 
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fairly applicable to conditions with which 
the public at large can have no real famil- 
iarity? Has not the progress of sanitary 
science shown that common understanding 
is often equivalent to popular ignorance and 
fallacy? And if common understanding is 
to be turned into judicial notice, is there 
any other case of judicial notice with regard 
to which respectable judicial opinion is 
evenly divided? 

Moreover, what is it that common know- 
ledge predicates in this case? not that the 
occupation is not in a special degree un- 
sanitary — that is conceded; not that a re- 
duction of hours would not tend to reduce 
the risk of injury to health — that, likewise, 
can not be fairly denied; but merely that 
the danger of the excessive work and the 
benefit of its reduction is not sufficient to 
warrant the interference with the liberty of 
contract. There is a constitutional right 
which is not absolute, but subject to limita- 
tion; it may be limited if the resulting gain 
warrants it, but the gain in this case is not 
considered sufficient. 

The court says, ‘‘ This is not a question of 
substituting the judgment of the court for 
that of the legislature’’; it thereby seems to 
admit that if it were, the court should yield 
its judgment to that of the legislature. 
But there is really no escape from the con- 
clusion that this is an issue of judgment. 
It is either that, or an issue of common sense, 
or of good faith. The dissent is based on 
the ground that there was an issue of judg- 
ment, and the New York courts had ap- 
proved of the judgment of the legislature. 
And because it is believed that the choice 
between the comparative benefits of the 
public welfare and private liberty of action 
has, by the constitution, been committed to 
the legislature, it must also be believed that 
Lochner v. New York has been wrongly 
decided. 

V 

If the decision must be accepted as law, 
it becomes important to determine its value 
as an authority for future cases and as a 





guide to legislation. Where is the dividing 
line that will serve to distinguish Holden v. 
Hardy from Lochner v. New York? 
limitation of hours of labor valid if applied 
to women? Is the decision of the Massa- 
chusetts Court in the case of the Hamilton 
Mfg. Co., which has stood for nearly thirty 
years, and which was recently followed in 
Nebraska, law to-day or not? No one can 
answer these questions. 

But it will be remembered that the Su- 
preme Court has not proclaimed an abso- 
lute right to contract for unlimited hours 
of labor under unsanitary conditions or to 
the prejudice of the health of the employee. 
It may be surmised that the existing statu- 
tory limitations of cotton and 
woolen factories and in brickyards, can not 
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stand, but with regard to every new em- 
ployment brought undef statutory restric- 
tion, the Supreme Court will have to exercise 
its judgment anew, and every other court 
will enjoy the like privilege. It may even 
be that a future court will allow itself to be 
convinced that the conditions in the bakers’ 
trade are sufficiently unsanitary to justify 
a restriction of hours of employment; it 
may be remembered that the Supreme 
Court has been willing to receive new light 
as to the danger of infection from Texas 
cattle (compare 95 U.S. 465 with 129 U.S. 
217), and as to the character of oleomar- 
garine as an article of food (Compare 127 
U.S. 678 with 171 U.S. 1). 

Under these circumstances it need hardly 
be apprehended that the decision will be an 
obstacle to the progress of sanitary legisla- 
tion. Perhaps it will be hailed by many as 
a salutary check to hasty, ill-advised, and 
meddlesome legislation. It can hardly be 
denied that there is a growing sentiment 
in this country that unwise legislation should 
be treated by the courts as unconstitutional; 
such a practice would heretofore have been 
regarded as contrary to established prin- 
ciples, but the present decision has cer- 
tainly given it a powerful sanction. There 
is, of course, a gain in the defeat of bad 
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legislation, but it is paid for too highly at 
the price of the confusion of the landmarks 
between law and policy, and of the merit- 
able diminution of the authority of prece- 
dents, nor is it to be lightly assumed that 
the legislation in the present case was hasty 
or ill advised. . 

The decision, moreover, involves far more 
than the validity of health laws. The act 
passed upon had not claimed to be a mea- 
sure for the social or economic advancement 
of bakers’ employees; as such, it would 
doubtless have been open to the objection 
of being partial or class legislation, contrary 
to the principle of the equal protection of 
the laws. 

But the tenor of the prevailing opinion 
strongly implies that, irrespective of any 
discrimination, the liberty of contract may 
not be impaired by limitation of hours of 
labor, where health and safety are not in 
question. 

The Supreme Court has upheld a com- 
pulsory eight-hour day for employees on 
public contracts, the purpose.of which was 
clearly not sanitary, but social, 7.e,, seeking 





to raise the general standard of life among 
workmen by increased leisure and oppor- 
tunity for improvement. But as applied to 
industrial employees in general, a compul- 
sory eight- or ten-hour day would, under the 
present decision, be almost certainly pro- 
nounced to be contrary to the Fourteenth 
Amendment. Even of those who believe 
such legislation to be unwise or premature, 
there will be many who will refuse to be- 
lieve that it is opposed to immutable prin- 
ciples of justice or to any fundamental prin- 
ciple of law, and who will regard it as un- 
fortunate that the highest tribunal should 
have sought to commit American jurispru- 
dence to that view. Whatever may be true 
of ultimate developments — and it is safe 
to say that a change in public opinion suffi- 
ciently strong and wide-spread would even- 
tually compel judicial acquiescence, even 
without a change of the Fourteenth Amend- 
ment—it can not be denied that agitation 
for labor or social legislation of an advanced 
type, has suffered a serious check through 
the decision in Lochner v. New York. 
Curcaco, ILx., June, 1905. 
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THE CIVIL AND THE COMMON LAW IN THE 
LOUISIANA PURCHASE 


By Hon. EmMitin McCLain 


ERHAPS it may be difficult to arouse 
any great enthusiasm over the results 
of a contest between two rival systems of 
law, but that the English law and the 
Roman law have been rival systems cannot 
have escaped the attention of even the most 
casual student of the course of legal events. 
The Roman, or, more generally speaking, 
the civil law, followed first the conquests 
of the Roman arms, and then the advance- 
ment of Roman civilization, not only through 
the countries conquered and possessed by 
the Latin races, but through the great 
regions of northern Europe, over which the 
Teutonic races have been dominant. The 
Code, the Digest, and the Institutes, com- 
piled by Tribonian and his associates for 
the Roman Emperor Justinian, ruling, how- 
ever, at Constantinople, while his dominions 
in Italy and the Roman city were in the 
possession of barbarians, are to-day the sub- 
ject of study as furnishing the foundation 
of the system of jurisprudence not only in 
Italy and Spain and France and the Neth- 
erlands and Austria, which were once actu- 
ally Roman provinces, but also in Prussia 
and Scandinavia and Russia, remote regions 
into which the Roman arms never actually 
were carried. Indeed, it would seem that 
the civil law might have achieved universal 
recognition as an essential element of civili- 
zation, as the very spirit of jurisprudence 
itself, had it not been for a circumstance, 
which may almost be called an historical 
accident. 

At the beginning of the Christian era 
Roman legions were being led by Julius 
Czsar into Gaul and into Britain, and by 
other successful generals into all the regions 
surrounding the immediate domain of the 
Roman state. While trophies and captives 
were being brought back from the East and 
the North and the West to grace the triumphs 








of generals in the Roman streets and rich 
revenues were being poured into the Roman 
city from these remote regions, it is but just 
to remember, Rome was giving to her con- 
quered provinces a return in stable govern- 
ment, public works, good roads, civilized liv- 
ing, and some knowledge of literature and 
art. These Roman influences and institu- 
tions had become so established and forti- 
fied in the different parts of Europe that 
they survived the decline of the Roman 
military power in the third and fourth cen- 
turies, and remained as essential and domi- 
nant features of the barbarian governments 
set up like fragments, as it were, of the 
Roman Empire, which was crumbling to 
decay. Theodoric, among the Goths, made 
the principles of the civil law the basis of 
his code, when the spread of learning first 
enabled barbarian rulers to publish in a 
civilized tongue the laws of their people; 
so did Alaric, and a dozen other leaders of 
different tribes of barbarians, who had come 
within the reach of the Roman influence. 
But in the remote northwestern corner 
of Europe, along the shores of the inhospita- 
ble and tempestuous North Sea, in regions 
rendered inaccessible to the Roman legions 
by interminable forests and impassable mo- 
rasses, were those inconspicuous, and to the 
Romans unknown, Teutonic tribes which we 
have been in the habit of designating, in 
common parlance, as the Angles, the Sax- 
ons, and the Jutes, who, while yet untouched 
by any knowledge of Roman institutions, 
Roman learning, or the Christian religion, 
which was spreading in the wake of Roman 
civilization, migrated from their inhospita- 
ble shores to the southeastern coast of the 
island of Great Britain, and, driving back 
the Celtic occupants of the territory, set up 
little tribal governments, purely Teutonic 
in their institutions and religion. So typical 
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were the Anglo-Saxons, so called, who went 
to Great Britain, of the Teutons, and so 
characteristic were their institutions of 
those institutions which had prevailed 
throughout the North of Europe prior to 
the first invasion of Roman arms and influ- 
ence, that modern German scholars have 
found in the earliest history of the people 
of England and the institutions which were 
developed there, the best illustrations of the 
characteristics of the German race. The 
Saxons who remained in Europe lost their 
individuality through subjection to Roman 
civilization, while the Saxons who went to 
England developed a civilization of their 
own. Had the Anglo-Saxons remained in 
Europe, they would have taken on the 
civilization which came from Rome. Had 
they come earlier to England, they would 
have been reached by the Roman invasion 
of the first century, and it cannot be doubted 
that, with their genius for government, they 
would have kept alive on the island of Great 
Britain, the learning and arts and institu- 
tions which the Britains, less capable of 
civilization, allowed to die when the Roman 
arms were withdrawn. Had the Anglo- 
Saxons instead of the Britains become 
Roman subjects, it cannot be doubted that 
the system of law under which Anglo-Saxon 
institutions were developed would have been 
the civil law instead of an indigenous system. 

As it was, Teutonic institutions were pre- 
served on the island of Great Britain by the 
Anglo-Saxons, were developed from within 
instead of being imposed from without, and 
the common law of England became a sys- 
tem of jurisprudence to be carried by the 
Anglo-Saxon race into the great North 
American continent, into Australia and 
India and South Africa. 

It has not been without conscious pride 
that the Anglo-Saxons have maintained 
their independence of Roman influence, and 
persisted in regarding their system of law 
as a rival system to that of the Latin races. 
When the English barons were urged at one 
time to change a rule of the common law 





affecting the descent of property, so as to 
conform to the more civilized and enlight- 
ened policy of the civil law, as favored by 
the Church, whose learning emanated from 
Rome, the center at that time of Christian- 
ity, they stubbornly declared their unwill- 
ingness to change the laws of England. That 
this conscious resistance to the introduction 
of the principles of the civil law as a substi- 
tute for common law principles, was per- 
sistent throughout the development of 
Anglo-Saxon civilization in England, can 
easily be surmised from the steadfast and 
stubborn opposition of judges of England 
to the substitution of any doctrines of the 
civil law which seemed to be contrary to 
common law notions. And it is an interest- 
ing fact that few rules of law, consciously 
and avowedly taken from the more highly 
developed system of Roman jurisprudence, 
have been successfully introduced into the 
English system. 

That the lawyers and judges of England 
have constantly and strenuously insisted 
that the common law was substantially in- 
digenous and that it had neither been im- 
ported from foreign lands nor materially 
modified by foreign influences, is evident 
from the whole tenor of the writings of those 
whom we are accustomed to refer to as the 
sages of the common law. Coke and Black- 
stone speak on the subject in no uncertain 
terms, whatever may be said as to the his- 
torical soundness of their views, and Lord 
Hale declares that ‘‘The kingdom never 
admitted the civil or canon law to be the 
rule of the administration of common jus- 
tice.” In order to show that the common 
law was not imposed by the Norman Con- 
quest, but antedated the Norman rule in 
England, Lord Hale announces in language 
startlingly modern in its vigor, that ‘‘he 
will rip up and lay open this whole business 
from the bottom.’’ These men may speak 
with prejudice and partiality, but it is not 
to be denied that they speak with all the 
opportunities of knowledge ‘possessed by 
those near to the formative period of the 
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common law and with authority which must 
not be lightly disregarded. 

The champions of the civil law, who would 
have us believe that it is the source of all 
jurisprudence and that from it the common 
law has borrowed those principles which 
entitle it to be considered a system of law 
adequate for a civilized people, make an argu- 
ment more specious than satisfactory. It is 
true that the earliest efforts at formal expo- 
sition of the common law, as a system, were 
made by borrowing the phraseology of the 
civil law, just as the learned men of that 
time in every department of knowledge 
borrowed Latin words to express concep- 
tions for which the ruder native tongue 
furnished no vehicle; but those conceptions 
were original, and characteristic. They 
were not borrowed. Bracton, the first clear 
expositor of the law of England, preludes 
his great work with a synopsis of general 
principles taken from the civilians, but 
when he attempts to explain the rules of 
law as actually administered, he states what 
has been decided by the judges of England; 
and the decisions of those judges were not 
only ostensibly, but actually and demon- 
strably based on the customs prevailing 
among the people — the notions of personal 
and property rights which had grown up 
with the Anglo-Saxons and which had not 
been derived from foreign sources. 

I would not pretend that English civiliz- 
ation owes no debts to Roman civilization, 
or that the common law has borrowed noth- 
ing from the civil law. No civilization is 
strictly indigenous. Learning and institu- 
tions spread from tribe to tribe and from 
race to race, and from country to country. 
England felt the stimulus of the revival of 
learning throughout Europe at the end of 
the dark ages. Scholars and priests and 
civil rulers in England imported learning 
and religious ideas and notions of govern- 
ment from across the channel. .The Norman 
Conquest brought into England the Feudal 
The Church brought into England 
The chancellors, who were 
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the canon law. 








at first ecclesiastics, had in mind the prin- 
ciples of the civil law in their attempts to 
ameliorate the rigorous rules of the common 
law by means of their equitable jurisdiction. 
Writers on jurisprudence found the lan- 
guage and the theoretical arrangement of 
the civil law convenient vehicles by which 
to attempt a statement of the rules of the 
common law in general terms. And yet it 
remains practically undisputed that, what- 
ever the form of their exposition, the prin- 
ciples and characteristics of the common 
law are distinctly different from those of 
the civil law; not merely different because 
of their application to local conditions, as 
with the Germans, or the French, or the 
Russians, but distinctly different as to the 
spirit pervading the developed system. 
Even the principles of equity have been 
evolved by the decisions of the great Eng- 
lish chancellors and show no indebtedness 
to the civil law save as to the terms in which 
they were expounded. And so I say it is 
that, as the result of what I have called an 
historical accident, a rival system of the 
civil law has been developed among the 
Anglo-Saxon peoples and carried wherever 
Anglo-Saxon power has been extended. 
And I venture to say further, that the prin- 
ciples of the common law are better suited 
to institutions which recognize the right of 
self-government and the direct responsibility 
of the ruler to his subjects, and the legal 
equality of all men, and the right of all men 
to participate in the benefits of government 
and social order, than are the fundamental 
principles on which the civil law is based. 
Further on I shall try to indicate more in 
detail some of the characteristics of the com- 
mon law as a rival system of the civil law, 
and shall urge that we bear them in mind as 
blessings to be zealously guarded and pre- 
served, if our free institutions are to be pro- 
tected against imminent dangers which even 
now seem to threaten them. But it is 
enough for the present to say that there are 
but two distinct systems of law in the whole 
civilized world, and that as civilization is 
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extended to unenlightened or barbarous 
peoples, they adopt the spirit and the char- 
acteristic features of the one or the other, as 
they are brought within the scope of the 
influence of European peoples, or of the 
Anglo-Saxon peoples; and that the develop- 
ment of civilization among any people will 
be materially affected by the question 
whether the principles of the civil law or 
those of the common law are thus intro- 
duced. I need not say that in my opinion 
the social organization which shall ulti- 
mately prevail among the various peoples 
which have recently been incorporated 
among the people of the United States, will 
be materially affected by the introduction 
among them of institutions recognizing the 
essential characteristics of the common law, 
in substitution for those molded under the 
civil law, even though the local customs and 
notions of personal and property rights, 
which have grown up under the civil law 
system, be recognized as continuing in force. 

It is this fact which has given almost a 
dramatic interest to the rivalry between 
France and Spain on the one hand, and 
Great Britain and the United States on the 
other, with reference to the possession of 
the great Mississippi Valley and the regions 
westward to the Pacific coast. And cer- 
tainly no historical drama has had more 
brilliant actors, a more startling or fascinat- 
ing plot, or a more magnificent setting than 
that which has been played out on the North 
American continent during the last five cen- 
turies. The prelude was dramatic. Colum- 
bus, under Spanish patronage, reached the 
shores of a new world under the inspiration 
of a dim conception that the earth was 
round, and that, by going far enough, he 
might come to the known regions of the re- 
mote East. But the Norsemen, of Teutonic 
race, had already discovered it in its northern 
latitudes, without any such conception, 
merely venturing in their rude barks on 
unknown seas. Spain made the discovery 
the occasion for an unprecedented extension 
of her dominion by the conquest of regions 





supposed to be rich in the precious metals, 
while England, under claims founded on the 
discoveries of Cabot, who had crossed the 
Atlantic in search of a northwest passage to 
China, sent out settlers to occupy the newly 
discovered territory for purpose of agricul- 
ture and commerce, and France acquired 
rights which she still retains by taking pos- 
session for fishing purposes of the banks of 
Newfoundland. As the plot goes forward, 
England, France, and Spain are the three 
rivals in the struggle to acquire dominion 
and power in the new world, and each 
reaches out his arms for the shy maiden, 
the beautiful West beyond the Mississippi. 
First comes De Soto, toiling with his Span- 
ish soldiers through the wilderness west- 
ward from Florida, hardy, treacherous, 
cruel, grasping, with the blind ambition of 
reaching some treasure-land of the Far East, 
and unmarked graves in Arkansas constitute 
the sole memorial of his struggle. 

The French, during the reign of the Great 
Monarch, extend their explorations up the 
St. Lawrence, holding it against the English, 
cultivating friendly relations with the native, 
whose soul their priests would save while 
their traders traffic in his furs, on around 
the Great Lakes to Detroit, to Mackinac, 
to Chicago; and finally Marquette and Joliet, 
the priest and the trader, hand in hand, 
voyage up the Fox River and down the Wis- 
consin into the Mississippi, holding councils 
with the Indian tribes on either hand, and 
signalize the year 1673 as opening to the 
knowledge of civilization the greatest water- 
way in the world. Within less than ten 
years, La Salle, with his lieutenant, Tonty, 
has descended the river, almost to its mouth, 
discovering the Missouri, the Ohio, and the 
Arkansas, and within three years afterward 
La Salle has brought a colony from France 
into the Gulf of Mexico, has missed the 
mouth of the Mississippi and landed at 
Matagorda on the Texas coast, has left the 
little colony in a vain struggle to reach 
succor by making his way overland to the 
northern lakes, and has yielded up his life 
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to a miscreant subordinate, while Tonty, in 
pursuance of their prearranged plan, was 
bringing succor down the Great River. The 
Mississippi, thus opened to the voyageur, is 
frequently traversed from the north, while 
French colonists near its mouth maintain 
a precarious existence. Spain establishes 
her colonies in Florida, and, although her 
ambition for foreign conquest is waning, 
casts jealous eyes toward the regions through 
which run the Father of Waters. John Law 
exploits his stupendous financiering project 
in Paris, attempting to capitalize, as it were, 
the unexplored wealth of the Great Valley, 
until the ‘‘Mississippi Bubble” has burst, 
and France has learned a world-famous 
lesson in political economy. Then the 
zeal of the Frenchman dies out and he sells 





to Spain the whole vast and indefinitely | 
bounded region west of the Mississippi, to | 
take it back again under Napoleon Bona- | 


parte and sell it to the United States to | 


prevent its falling into the hands of his im- 
mediate enemy, the British. 


by English-speaking people, bringing with 
them Anglo-Saxon institutions, and con- 
tinuing to live and prosper under a recog- 
nition of the principles of the common law 
system. And there is no evidence that any 
established government ever recognized the 
civil law as having at any time been in force 
within the limits of the territory of Missouri. 
The exact facts seem to be, that by the Act 
of Congress of 1804, providing for the gov- 
ernment of the newly acquired purchase, that 
portion of it north of the present southern 
boundary of Arkansas, designated as the 
District of Louisiana, was annexed for gov- 
ernmental purposes to the territory of Indi- 
ana, in which, of course, the common law 
was expressly recognized under the pro- 
visions of the ordinance of 1787; that in 
1805 a separate government was provided 
for the same region, designated as the Ter- 
ritory of Louisiana, the name being changed 
in 1812 to that of the Territory of Missouri; 
and that the common law was virtually rec- 


| ognized in the Acts of Congress providing 


But the permanent dominion of a system | 
of law or institutions is not to be determined | 


by moves on the international chessboard. 


Had France been actually able to colonize | 


and govern the region west of the Mississippi, 
the civil law would have been imposed upon 
it for all time, as it was imposed on that por- 


tion of the region which was actually occu- | 


pied by France, now included within the lim- 


its of the State of Louisiana, where the civil | 


law still prevails. 
of actual French possession the dominion of 
the civil law was not extended. 
region the common law was carried by pio- 


neers from the east of the Mississippi who | 


sought homes on the virgin soil of Missouri, 
Iowa, Kansas, and Nebraska; and, although 


the civil law no doubt had a temporary foot- | 


ing in St. Louis, as governing the transac- 
tions of the French traders who were carry- 
ing on their business at this frontier point, 
before the transfer of dominion to the 
United States, yet the first extended settle- 
ments in the Missouri territory were made 


But beyond the region | 


Into that | 





for the government of this territory; that in 
1816 the legislature of the Territory of Mis- 
souri expressly declared the common law of 
England as in force there, and that this 
declaration was subsequently reiterated when 
the present state of Missouri was admitted 
to the Union. 

The insistence on the introduction of the 
common law by the people of this region 
west of the Mississippi, over which theoreti- 
cally the civil law had previously been ex- 
tended by the sovereignty of France and 
Spain, and the like insistence on the part of 
the people of Texas on declaring their in- 
dependence of Mexico, in which the civil 
law was also recognized, demonstrate a 
popular belief that the common law was 
more suitable to their conditions, and more 
consistent with a free government than the 
civil law. And, therefore, we have the re- 
sult that, while the whole region of the 
United States west of the Mississippi, ex- 
cept that portion included in the states of 
Oregon and Washington, was acquired from 
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nations recognizing the civil law, that sys- 
tem of law was expressly abrogated save in 
the state of Louisiana, where, by permanent 
settlement under the French and Spanish 
tule, the principles of the civil law had be- 
come definitely established. And I may be 
permitted to say in passing that the recog- 
nition of the civil law in Louisiana is rather 
more theoretical than practical; for imme- 
diately on the establishment of the state 
government there, the common law proced- 
ure as to crimes and the right of trial by 
jury in civil cases was introduced; and that, 
notwithstanding the constant reiteration of 
the adherence in that state to the Roman 
system, the law as practically administered 
differs so little from the common law recog- 
nized in the other states of the Union, that 
cases decided in Louisiana are cited quite as 
effectually in the common law courts of the 
various states as are the decisions of other 
sister states in which the common law pre- 
vails. It is only as to a few subjects that 
the recognized law of Louisiana seems to be 
practically different from that of the other 
states. 

This popular allegiance to the common law 
has been characteristic of the American 
people. The Continental Congress in the 
Declaration of Rights, made in 1774, before 
independence was resolved upon, announced 
the doctrine that the colonists had brought 
with them the common law, and were en- 
titled to its protection. In what was, per- 
haps, the first theoretical discussion of the 
nature of our American system of govern- 
ment (Du Ponceau on Jurisdiction, p. gr), 
it is said: ‘‘ We live in the midst of the com- 
mon law; we inhale it at every breath, im- 
bibe it at every pore; we meet with it when 
we wake and when we lie down to sleep, 
when we travel and when we stay at home. 
It is interwoven with the very idiom that 
we speak; and we cannot learn another 
system of laws without learning at the same 
time another language.’”’ John Adams an- 
nounced the general belief that the common 
law belonged to the people of the United 





States, who formed the Federal government; 
and Story and Kent reiterated the same 
doctrine. At times there. has been some 
expression of dissatisfaction with the recog- 
nition of the common law, as when it was 
attempted by the legislature of Kentucky 
to forbid the citation of English decisions in 
the courts of that state; but this discontent 
has arisen from a misapprehension as to the 
nature of the common law. It has been 
supposed to be an incident of the govern- 
ment of Great Britain, and therefore its 
preservation among us a relic of our sub- 
jection to that government; whereas, in 
fact, it is a characteristic of the free institu- 
tion which the people of Great Britain, as 
well as of the colonies, preserved by a long 
struggle against the encroachments of the 
royal power. 

We must not assume, then, that it was of 
little significance that the great West came 
under the jurisdiction of the common law. 
Had this region been colonized and retained 
by France until it was filled by a prosperous 
and homogeneous people, had the institu- 
tions of the civil law become the foundation 
of a system of government of such a people, 
then, although the people of this region 
might have finally asserted their indepen- 
dence of France or of Spain, as the case might 
be, and entered upon a career of self-govern- 
ment, yet if a spirit of rivalry had arisen 
between the great West and the United 
States, such as would have been almost in- 
evitable, it might well have come about that 
the Code Napoleon, or Las Siete Partidas of 
Spain, rather than the principles of the law 
laid down by Coke and Hale and Blackstone 
and Kent and Story would have been the 
foundation of the jurisprudence of this great 
empire. We would thereby have missed 
much of which we are justly proud. That 
such result might have been of very practi- 
cal significance is illustrated by a case de- 
cided so recently as April, 1905, in the 
Supreme Court of Kansas, in which the in- 
troduction of the common law into this 
region is relied upon for the purpose of sus- 
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taining the right of a riparian owner to the 
use of the waters of a stream as against the 
claim of a prior appropriation for irrigation 
purposes. (See Clark v. Allaman, 80 Pac. 
Rep. 571.) The same reasoning as pointed 
out in that case has been adopted in other 
agricultural states west of the Missouri 
(Crawford Company v. Hathaway, 67 Neb. 
—, 93 N. W. 781; 60 L.R.A. 889; Bigelow v. 
Draper, 6 N. Dak. 152). 

But the question still remains, whether 
the system of government developed on the 
principles of the civil law would have con- 
duced as effectually as our present system, 
founded on the common law, to the happi- 
ness and prosperity of our people. I cannot 
enter now into this field of speculation. 
Perhaps it is not controlling that the text- 
book universally referred to as stating the 





fundamental doctrines of the civil law sys- | 
| of the common law, and a characteristic of 


tem, the institutes promulgated by Justin- 


ian, contains among its. maxims the state- | 


ment that ‘‘ what pleases the ruler, that has 
the force of law”’; for it is true that repub- 
lics have been established in countries where 
the civil law prevails. But we cannot 
justly close our eyes to the fact that thus far 
in the world’s history there has been a 
marked preference for the peculiar institu- 
tions of the common law among all people 
who are striving for self-government. I 
cannot even stop to point out how essentially 
diverse are the systems of government per- 
meated with the principles of the civil law, 
from those which are founded on the com- 
mon law. I can only assume that you will 
rejoice with me in the good fortune which 
has kept us in the domain of English law, 
and ask your attention to a few practical 
considerations as to the real significance of 
this good fortune and the importance of 
preserving intact and in actual operation, 
not merely the letter, but the spirit, of the 
system which we have derived from our 
Anglo-Saxon ancestors, not so much by the 
descent of blood, but, what is of more im- 
portance, by the transmission from genera- 
tion to generation, from country to country, 











and even from race to race, of the institu- 
tions having their source among the Anglo- 
Saxons. 

It is safe to say that the most funda- 
mentally important characteristic of the 
common law is that it recognizes, not merely 
theoretically, but practically, the doctrine 
that before the law all men are equal.* It is 
a great conception, one which was not actu- 
ally embodied in the constitution of any 
civilized people until it was announced in 
our Declaration of Independence. Mighty 
upheavals in government have resulted 
from its denial. It has been the watchword 
of the Christian religion, the most persuasive 
of its doctrines as missionaries have carried 
it to the oppressed and miserable in non- 
Christian lands. It is a doctrine which has 
appealed to philosophy, religion, and senti- 
ment. And yet, it is as old as the beginning 


institutions of the Saxons and other 
Teutonic tribes. With them, however, it 
was simply a fact, not a dogma. Their 
whole theory of government was founded on 
the participation of all freemen in public 
affairs; and the prevalence of the wishes of 
the greater number as against the smaller, 
not by reason of any theoretical right of 
majority rule, but because among men who 
are equal the majority is more powerful 
than the minority. I must not be under- 
stood as saying that there were no inferior 
classes among the Anglo-Saxons. There 
were such classes, but the law did not rec- 
ognize their existence. It was a system for 
the government of freemen. The under 
classes gradually disappeared, elevated, as 
it must be believed, from the rank which 
the law did not recognize to the rank of those 
who were entitled to the equal protection 
of the law, until eventually it was the proud 
boast of Englishmen that slavery could not 
exist anywhere within the British dominions. 
It is worth while to insist that in its origin 
this notion represented actual, existing facts 
and was not the result of sentimental con- 
siderations, in order to emphasize its im- 


the 








XUM 


THE CIVIL AND THE COMMON LAW 425 





portance as the actual working hypothesis 
of any system of government resting on the 
popular will. The will of the people is of no 
force or significance, and entitled to no con- 
sideration, unless it be the will of all the 
people who are subject to the law. The 
question as to how this will shall be ascer- 
tained and made effectual is not a question 
of law, but a question of statesmanship, of 
political science. The recognition of all 
persons as equal before the law is a funda- 
mental principle of our jurisprudence, and 
a postulate to political liberty. 

Now it is interesting to notice that this 
fundamental principle is not only not em- 
phasized in the civil law, but that the Roman 
system of government did not assume it, 
nor embody it in existing institutions. In 
Rome the greater number of persons whom 
we would regard as free adult subjects, 
were under some sort of private dominion, 
some form of control and restraint other 
than that exercised by the officers of gov- 
ernment. The power of the head of the 
family to rule its members and control its 
property was practically exercised by the 
assent of the law, and the head of the family 
was not simply, as the term would suggest 
under modern notions, that of the husband 
and father over his wife and minor children; 
but it was the power of a patriarch, asserting 
complete ownership of all the possessions 
and accumulations of his sons and their 
families, of those adopted into the family, 
of a great aggregation of persons so large 
that, in a small community, they might con- 
stitute a considerable proportion of the 
people, and whose subjection was the re- 
sult of relationship, natural or by adoption, 
and not of any immediate community of 
interest. Many free Roman subjects passed 
an entire lifetime, during which they were 
married, labored in their callings, and died, 
without having any property which they 
could call their own, or transmit to their 
children, and without receiving any recog- 
nition whatever as individuals entitled to 
the protection of the law 





In short, as it seems to me, the funda- 
mental difference between the common law: 
and the civil law is in the recognition under 
the one system of individual rights and in- 
dividual accountability, as against collective 
family rights vested in one head, and ac- 
countability on the part of that head for the 
entire family aggregation. It will not do 
to generalize too widely on this distinction, 
nor to assume that the fundamental doc- 
trine as to the power of the head of the 
family has remained practically the same 
wherever the civil law has been extended. 
But it is safe to say that this fundamental 
distinction runs through all the rules of law, 
and has affected all the institutions con- 
nected with the one system and the other. 

The principles of government formulated 
by our forefathers in this country were con- 
ceived of as suitable to a homogeneous body 
of persons, related to each other on the basis 
of equality of rights and privileges. That 
body of people was much more like the 
body of freemen of early Anglo-Saxon times 
than the aggregation of persons ruled under 
the government and institutions of Great 
Britain. Between the time when Anglo- 
Saxon institutions had developed to their 
fullest perfection without interference from 
abroad, and the time when colonists from 
Great Britain set up independent govern- 
ments in the new world, there had been a 
great change in the social and political or- 
ganization of the English people. The Feu- 
dal system had been introduced. The 
people had been divided into classes. The 
subserviency of one individual to another 
and of one class to another had been es- 
tablished. There were earls and counts 
and lords and knights and freeholders and 
tenants; and the possession of the preroga- 
tives and the burden of the obligations aris- 
ing out of the existence of these various 
ranks and classes were not due to any selec- 
tion on the basis of merit of efficiency, or 
even the acquisition of property. But the 
colonists who went out from England to the 
new world were substantially men of equal 
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rank in life, and the colonial governments 
recognized them as equal, save as authority 
might be conferred by appointment or elec- 
tion. There were no titles of distinction in 
the colonies. Primogeniture was practically 
not recognized. There was no considerable 
class of bondmen, although bondage did ex- 
ist to a greater or less extent in all of the 
colonies. And such rights of -suffrage as 
were conferred, while they were made de- 
pendent in many cases on property qualifi- 
cations, were not beyond the possible reach of 
every male inhabitant. As a consequence 
the institutions of our government estab- 
lished during the colonial period and at the 
beginning of our national independence, 
much more nearly resembled the early type 
of English institutions than the type which 
existed in Great Britain at the time inde- 
pendence was declared. We may claim 
that in local self-government, in manhood 
representation, and in limitations upon the 
powers of those acting in an official capacity, 
our institutions are directly derived from, 
and strictly analogous to, those of the Anglo- 
Saxons before the Norman conquerors had 
brought with them the Feudal system in its 
most rigorous form, and had saddled upon 
Englandthe whole category of titles and class 
distinctions to which the Feudal system led. 

The dangers peculiarly threatening the 
stability of our institutions are dangers re- 
sulting from losing sight of the fundamental 
principle of equality of all men before the 
law; equal rights to all, equal duties upon 
all. A highly developed civilization brings 
about differences and distinctions, financial, 
social, and political, which are very great 
and strongly marked as compared with the 
distinctions found in a more primitive con- 
dition. We need not stop to argue whether 
mankind is happier under a complex civili- 
zation than in a simple, bucolic life. The 
desire to develop every faculty and every 
capacity, and to enjoy every power possible 
to the human being, is too deeply implanted 
in the constitution of mankind to be rea- 
soned about, combated or condemned. It 








is simply a social and economic fact. We 
must recognize it and anticipate the conse- 
quences which may flow from it; and in the 
natural desire of the body of mankind to 
maintain a position of equilibrium, we must 
strive to counteract any evils likely to re- 
sult. The tendency to maintain a position 
of equilibrium is a factor of the human con- 
stitution, the effect of a force of gravity, as 
it were, holding in check the erratic impulses 
of human activity, which would otherwise 
get beyond control and become destructive 
of the social fabric. That distinctions of 
rank or wealth or power need not interfere 
with the practical application of the prin- 
ciples of equality before the law, is demon- 
strated by the actual fact that, as a working 
principle, it has survived the political, social, 
and economic changes which have taken 
place among the English people from prim- 
itive times to the present. Our political 
economists who are constantly seeking to 
discover new remedies for supposed new 
dangers to the body politic, would do well 
to recognize the fact that none of the dan- 


| gers which they assume to discover are 


either new or strange. Neither are they 
local nor peculiar. They are the common, 
ordinary dangers arising out of the constitu- 
tion of the human individual, assuming new 
aspects under changed conditions, but avoid- 
able, so far as social and political and eco- 
nomic dangers inherent in the very exis- 
tence of humanity are avoidable, by a resort 
to restraints and~remedies as old as the 
common law itself. 

And the political economist would do 
well, before exploiting his peculiar theories 
and advertising his peculiar nostrums, to 
look into the remedies which have long been 
known and applied for these very same ills 
under other forms and manifestations. I 
venture the assertion that no remedy for 
the fashionable new diseases, called com- 
binations, trusts, and unions will be found 
more effectual than the old and well-known 
remedy of holding every individual account- 
able under the ordinary rules regulating in- 
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dividual relations, which have been known 
to courts and lawyers for many centuries. 
If it be said by combinations of numbers 
and of wealth, power has been centralized 
in a few hands, creating a congestion which 
the ordinary administration of quinine is 
not effectual to reach, the answer must be 
that the concentration of power has its own 
natural limitations; that, after all, combina- 
tions are but aggregations of individuals, 
each of whom has the same self-conscious 
desire for his own welfare which nature im- 


planted in him before he entered into a com- | 
bination; that each combination depends | 


after all upon the individual capacity and | and constitution. Government and religion, 


skill and exertion of those who compose it, 
on those into whose control it falls; and 
that, to change the illustration, the larger 
and deeper the sea, the less siginificant, as 
compared to the quiet under-currents which 
control the movements of its waters and 
tend to restore them to equilibrium, is the 
wave which is raised by the sudden unex- 
pected hurricane. Let us still look after the 
rights of the individual. Let us still give to 
him the largest practical liberty for the ex- 
ercise of his particular powers and functions, 
and the law of gravity will speedily restore 
to the natural condition those extraordinary 
manifestations which seem to us so alarm- 
ing; not so much by reason of the damage 
which they actually do, as by reason of the 
terror and apprehension which they arouse 
through the creation of the imaginary danger 
that a multiplication of them may disinte- 
grate the world. Human ills become un- 
bearable in the imagination rather than by 
reason of any actual realization of their 
consequences. Combinations are not new 
in human history, nor are they necessarily 
harmful. Neither is the accumulation of 
large wealth in the hands of a few a thing 
unheard of in past times. The capacity to 
associate and to effect the ends which the 
human being naturally desires to bring about 
by coérdinating his forces with those of 
others, is an inherent element in the consti- 
tution of man. The limitations on the 








power of association are also inherent in 
the constitution of man. The desire for - 
law, order, and safety is inherent, and the 
dangers which we imagine, will become real 
only as we fail for the time being to make 
use of the corrective tendencies. Sanity, 
judgment, courageous assertion of individ- 
ual rights, these are the protective remedies 
within our power. The continued develop- 
ment of strong individualism to keep pace 
with the natural development of the capac- 
ity to associate, will maintain the stability 
of the social fabric. Each individual re- 
mains subject to the law of his own creation 


and sociology, must not forget the individ- 
ual as the ultimate atom, and the natural 
forces inherent in that atom are the forces 
which determine the form and constitution 
of the whole human structure. 

Going back to the comparison between 
the fundamental conceptions of the civil 
and of the common law, it is worthy of con- 
sideration that the entire conception of the 
nature of the courts and their proper func- 
tions under the two systems is radically 
different. The earliest courts in England 
were local and popular courts, and it was 
necessarily so, for there was no sovereign 
and supreme authority from which the power 
of a judge could proceed, or by which the 
judgments rendered under such authority 
could be enforced. Indeed, the laws to be 
observed and administered by the courts 
were of popular origin, and represented 
largely local usages and customs. When 
the kingship came eventually to be an es- 
tablished institution among the Anglo- 
Saxons, the king was regarded rather as the 
executive head of the state to enforce the 
law than as the source of the authority on 
which the law rested. King Alfred is said 
to have promulgated a collection of laws, 
but this promulgation seems to have been 
rather a publication of those rules estab- 
lished by usage, and also to some extent by 
legislation, which were already in existence, 
than a pronouncement of new laws. 
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Some time after the Norman Conquest, 
judges representing the royal power were 
sent into the various parts of the kingdom 


to administer the laws. But the nature of 
the common law as a body of rules and prin- 
ciples founded upon usage and custom, and 
developed by precedent, was already too 
well established to be radically affected by 
this change in the form of its administra- 
tion. The lawyers introduced from the 
civil law the fiction that all law and all 
power proceed from the royal person, as the 
source of all right and all authority. But 
the popular conception of law, as resting on 
usage and precedent, was not thereby dis- 
turbed. On the continent, however, the 
law was administered, from the first organ- 
ization of courts, so far as we can under- 
stand, by persons directly representing royal 
power, and administering the law as the 
royal will. On the continent the judge ex- 
ercised, and still exercises, much adminis- 
trative authority. Indeed, the whole ten- 
dency is to treat the courts as branches of 
the administrative department of govern- 
ment. This is peculiarly true as to the 
criminal law, and in countries where the 
civil law system prevails, notably in France, 
the greater part of the criminal code, if it 
may be called such, is simply administra- 
tive law, and the judge is a part of the 
machinery of police supervision. 

This system has its practical advantages, 
and is by no means subject to the ridicule 
which English-speaking people are wont to 
heap upon it. I am inclined to think that 
criminals are punished in European coun- 
tries more promptly and certainly, and that 
crime is repressed more effectively than 
under the common law systems, in accord- 
ance with the principles of whith a person 
accused of crime is regarded as a man pre- 
sumptively innocent, with whom the state 
has a lawsuit as to whether he is to be pun- 
ished or not. The judge with us occupies 
the position of an impersonal arbitrator, 
bound to decide for the defendant unless 
the prosecution can make out an exception- 








ally strong case, such as ought undoubtedly 
to be made out if the defendant is justly 
entitled to the presumption of innocence, 
but taking no interest in the public welfare 
whatever, and indifferent as to whether 
crime is punished or not. As a practical 
fact, which we fully know unless we shut 
our eyes to the sources of common knowl- 
edge and have regard merely to a fictitious 
assumption, very few persons are actually 
brought to trial, accused of crime, who are 
not guilty, or at least so far wrong-doers as 
not to be fairly entitled to the presumption 
of innocence which is thrown around them. 
But on the other hand it may well be said 
that, in the administration of justice, even 
where the state is concerned, it is of vast 
importance that there shall exist a sense of 
personal security, an assurance that the 
mere charges of those who may wish to do 
an injury, or who may entertain a mere 
suspicion, shall not put one in peril, and 
that property and liberty, which the Anglo- 
Saxons especially have always so highly 
prized, shall not be made insecure by accu- 
sations of wrong-doing which are not clearly 
And 
I am inclined to think that the public senti- 
ment which can be brought to bear in sup- 
port of the punishments imposed by the 
common law when the criminal is convicted 
in such a proceeding, and the respect for 
the administration of law which this form 
of procedure inspires, and which is effective 
in restraint of crime often without resort to 
the courts, is more conducive to the public 
safety than is the general popular feeling of 
indifference to criminal conduct and lack of 
responsibility for that which the state as- 
sumes to regulate, which is found prevalent 
in the countries of Europe. At any rate, it 
does not appear that the criminal classes are 
any more effectively suppressed under the 
continental system than under the system 
prevailing among the English-speaking 
people. And it certainly does appear that 
there is a respect for law and its adminis- 
tration, and a just pride in the possession 


established by indisputable evidence. 
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of individual rights among the English- 
speaking peoples, which do not exist where 
the law is looked upon as the will of the 
ruler, and criminal proceedings are regarded 
as merely the vindication of his right to rule. 
It is not the mere form of government which 
is significant, for England has had, and still 
has, a monarchy, quite as potential theo- 
retically as that to be found in any conti- 
nental country; while, on the other hand, 
representative government has, from time 
to time, been established in various Euro- 
pean countries, I think the difference ex- 
ists in the conception of the nature of law 
and of the functions of the courts which ad- 
minister it; and that the conception which 
is entertained by the one who is ruled under 
the system of the common law is far more 
conducive to the general public welfare and 
happiness than is the conception prevailing 
under the civil law system. 

A notable feature of the administration of 
justice under the common law is the recog- 
nition and practical preservation of the 
right of trial by jury, a right which has its 
fundamental basis in the fact that men are 
equal before the law, and that the judgment 
of his fellow-men with reference to whether 
he has committed a wrong, is a better safe- 
guard of the rights of the individual than 
the determination of some official, even 
though he be a judge, owing his allegiance 
to some superior and remote power. The 
anomalies of a jury trial, the absurd results 
sometimes reached, and the inefficiency in 
many cases of this method of determining 
the questions submitted, are often com- 
mented upon. And yet, it is a significant 
fact that those most familiar with the ad- 
ministration of law have continued to assert 
their confidence in the system of jury trial 
as the best system yet devised for reaching 
substantial justice in cases involving a con- 
troversy as to the facts. It must be re- 
membered that jury trial was not developed 
as a theoretical system, but originated as a 
popular institution, adapted to the needs 
of the people among whom it sprang up; 





that it has been modified from time to time 
as necessity seemed to require; that the 
function of the judges in announcing the 
law and supervising the action of jurors to 
see that they do not transgress their proper 
sphere, is as much a part of the judicial 
system which involves jury trial as is the 
action of juries in passing upon facts, and 
that the continuity, stability, and publicity 
of the rules of law, as regulating the conduct 
of individual members of society, is main- 
tained by the pronouncement of the judges 
whose decisions stand as expressions of the 
law, while the verdicts of juries have sig- 
nificance only in the particular cases in 
which they are rendered. Here again the 
sense of security of personal and property 
rights is quite as important as the theoretical 
perfection of the judicial system; and while 
on the continent, where, by the way, trial 
by jury has been to some extent introduced, 
the administration of law by the courts 
may be actually as effective in attaining 
the ends of justice, there is not the same 
feeling of security of each man in his rights, 
regardless of the interests of the abstract 
state, as there is in the common law coun- 
tries. Were we now to sit down as philoso- 
phers and jurists to invent a system of law, 
we would perhaps not include jury trial as 
we now understand it. But systems are to 
be judged by their practical workings, rather 
than by their theoretical consistency or per- 
fection, and I beg to express very grave 
doubt as to whether any radical modifica- 
tion of our judicial system, which would 
eliminate the feeling of security which comes 
from a realization that one’s rights will be 
determined, as to matters of fact, by his 
peers, and not by his superiors, would be 
beneficial. ’ 

Another essential distinction between the 
common law system and that of civil law 
countries, is as to the force and effect to be 
given to the pronouncements of the law by 
the judges in particular cases. The com- 
mon law system is notoriously a system 
built up on precedent, while the civil law 
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system is, on the other hand, notoriously a 
system of abstract rules and principles, pre- 
conceived and laid down regardless of the 
practical application made of them in par- 
ticular cases. An attempt briefly to state 
the distinction would probably result in 
some such conclusion as this; that the com- 
mon law is the aggregate or resultant of the 
decisions of the judges in many cases, while 
the civil law consists of rules which the gov- 
erning power has prescribed, in the belief 
that they are the result of the highest wis- 
dom, and which, by application in indi- 
vidual cases, will be found to effectuate jus- 
tice. 

Civil law principles are not formulated 
with reference to the facts in particular 
cases. The judges who administer the law 
have nothing to do with molding it. The 


jurisconsult who formulated rules for hypo- | 


thetical cases was not the official charged 
with the duty of administering the law in a 
particular case, to the end that justice be 
done between the parties, and who had 
listened to the arguments of counsel learned 


in the law, jealously guarding the interests | 


of their respective clients. 

It is not to be denied that the doctrine of 
precedent in recent times has been ampli- 
fied in such an extraordinary way that our 
whole judicial system seems to be imperiled. 
Facilities for the writing and publication of 
judicial opinions have been so far intended 
that we are suffering with a plethora of ex- 
positions of so-called rules of law. Not only 
are the courts of last resort, consisting each 


of numerous judges, working overtime in | 
the effort to convince counsel that all the | 
precedents cited have been examined and | 


all the ingenious arguments urged have been 


fully considered in determining the rights of | 
i : ‘ | 
the parties to a particular controversy, | 


which may be of no interest or consequence 
save to the parties themselves, but a great 
number of intermediate courts have been 
created whose judges seem ambitious to 


justify, by lengthy and laborious opinions, | 


the conclusion that they too are worthily 





discharging the function of adding to the 
judicial fabric. Publishers are eager to print 
and sell to the legal profession everything 
which has the form or semblance of a 
judicial opinion, while the industrious di- 
gesters and indefatigable makers of cyclo- 
pedias vie with each other in bringing to- 
gether the greatest number of citations, 
until the wearied lawyer, searching for a 
case exactly ‘“‘on all fours,” is driven well 
nigh to insanity lest he may overlook some 
judicial announcement in a controversy, the 
photographic reproduction of the facts of 
which makes it bear a familiar resemblance 
to the facts of the case which he is endeav- 
oring to picture to the imagination of the 
judge before whom his case is being tried. 
But I have faith to believe that the anti- 
dote to the disease exists somewhere in the 
judicial pharmacy, and that in time it may 
| be discovered and its beneficial effects real- 
ized. May we not hope that some counteract- 
| ing virus may be found which will render 
judges of courts of last resort immune to the 
ambition of creating new rules of law for 
cases which might just as satisfactorily be 
| disposed of under rules long recognized and 
so well established that citations of multitu- 
dinous authorities in their support would be 
superfluous; and that lawyers will realize 
that although we live under a system of 
case law, cases are valuable only as illus- 
trating principles, and that however im- 
portant and useful the study of cases may 
be as a guide to principles, it is after all the 
principles and not the case which will fur- 





nish illumination for the satisfactory decision 
of the new case presented. The value of the 
doctrine of precedent consists in the fact 
| that the rules evolved from many cases and 
gradually worked out by long experience 
are much more satisfactory than these laid 
| down arbitrarily or theoretically by legis- 

lators or jurists. A doctrine thus estab- 
| lished is the result not of the wisdom of one 
| mind, but of the cumulative wisdom of 

many minds. It has in it not only the in- 
| vention of genius, but also the solidity of 
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slow and consistent growth. ‘‘Time,’’ says 
Lord Hale, ‘‘is the wisest thing under heaven. 
It is most certain that time and long experi- 
ence is much more ingenious, subtle, and 
judicious than all the wisest and acutest 
wits coexisting in the world can be. It dis- 
covers such a variety of emergencies and 
cases, and such inconvenience in things, 
that no man would otherwise have imag- 
ined.”” And Judge Dillon has added to this 
his own suggestion that, ‘‘The value of our 
svstem of law, as we now have it, is that it 
embodies the wisdom of time and experi- 
ence.” 

The last distinction which I shall have 
time to suggest between these two systems 
of law, pertains to the relation between the 
members of the legal profession and their 
chents on the one hand, and the courts on 
the other. 
occupies an honorable, but an inconspicuous 
position. He is educated, as it were, for 
the government service. He may be rea- 
sonably sure, after completing the extended 
education required, that he will receive some 
ofticial position which will keep ‘him from 
starvation. He is eligible to be a notary’s 
clerk, or have some other like office. If 
clients come to him, they come to him as 
they would to an official, and he treats them 
as the official would treat the ordinary citi- 
zen, in whom he takes no interest save that 
which his duty requires of him. The at- 
torney is not regarded as the paid agent of 
his client, but rather as a functionary of the 
state, rendering a public service for the 
client, and not otherwise interested in his 
welfare. 

Our own experience under the common 
law system illustrates the difference in the 
situation in Anglo-Saxon countries. 
ready indicated, the judge is an arbitrator 
between two contending equals, authorized, 
it is true, to decide, but having no public 
function save that of deciding. He is not 
an administrative officer, nor is he specially 
charged with any care as to the result, save 


that controversies should be settled. Now 


In civil law countries the lawyer 


As al= | 





in this situation the parties come before 
him, waging their contest as to which is in 
the right. They no longer hire champions 
for wager of battle, but they hire at- 
torneys who enter the field to espouse their 
respective causes, with all the ingenuity and 
skill which professional training can give, 
and all the persistence which the client 
could feel in his own personal case. Each 
side takes advantage of every misstep or 
false stroke of the other, and there is a 
point ready to pass under every guard that 
is not rigidly maintained. The attorney 
ceases to know the law, save so far as law 
is valuable to his client. He ceases to know 
the facts, save as those facts bear in his 
favor. He is the blind, prejudiced, un- 
relenting, and unreasonable champion of a 
cause which he has espoused for a money 
consideration. 

True, there are certain rules of etiquette 
and propriety which, if he is going to play 
the game fairly, he will observe with the 
strictest fidelity. When he gives his word 
he will keep it, and none will be more scru- 
pulous as to his absolute personal integrity. 
He will not lie about the law or the facts, 
but he will exhibit astonishing stupidity at 
times as to the one and be remarkably ob- 
livious as to the other. In other words, he 
will stand in the position of one who with 
personal integrity and high regard for his 
character, is ready to espouse the cause of 
the client, right or wrong, and make that 
cause seem as plausible as possible before 
the judge and the jury, without any regard 
whatever as to whether ultimate justice is 
being achieved in the case or not. In other 
words, a lawsuit is a judicial combat in 
which, with observance of the rules of the 
game, the lawvers representing their re- 
spective clients are fighting for personal 
victory, regardless of the nature of the con- 
troversy. 

I think I have fairly stated the facts as 
they might seem to one who, without any 
bias one way or the other, was trying to 
estimate the respective merits of the civil 
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and the common law systems, as _ illus- 
trated by the attitude of the attorney 
toward the court. And yet, it must be 


borne in mind, that the controversy is car- | 
ried on before a judge; that the judge will | 


see to it, not only that the rules of the con- 
test are observed, but that the party who 


| 
| 


fairly wins, according to the rules of the | 
| not created simply to admire the clouds, 


game, will get the decision; that the judge 
has no interest nor concern as to which way 
the decision shall go, save only that the 
prize shall be awarded to the one making 
the more meritorious showing; and, finally, 
and most important of all, that the rules of 
the contest are those which have, in the 
course of ages, and as the result of the ex- 
perience of the ablest minds, been selected 
as the rules in accordance with which such 
contests may most righteously be decided 


and justice effectually administered. The 
judge is administering the rules of law. He 
is impartial between the parties. He is 


zealous only with reference to a right re- 
sult in that particular case. The attorney 
has for his function the presentation in the 
strongest possible form of the case of his 
client. The duty of deciding is not with 
him, but the duty of presenting. His duty 
to his profession is his highest duty, and it 
one not wholly mercenary. He feels 
toward it the devotion which any honest 
and ambitious man feels in regard to the 
discharge of an undertaking which involves 
his mental faculties, and the exercise of the 
greatest human gifts. His client is not his 
master, and yet, his business is to represent 
to his utmost ability the cause of the client, 
whoever he may happen to be. He is the 
real contestant, and his skill is the skill 
which will largely affect the result of the 
contest. The client is entitled to this kind 
of a champion, and, if he has confidence in 
his representative, will be satisfied in the 
end, if unsuccessful, that he has been legiti- 
mately beaten. He may have personal feel- 
ings with reference to his opponent, but he 


is 





submits to tire result of the wager. If this 
picture is not theoretically and practically 
drawn with the lines and painted with the 
colors which most strongly appeal to the 
sentiments, it at any rate has the merit of 
being true to life, that life with which human 
beings are endowed by their Creator and 
sent into the world. Human beings were 


and the trees, and the beautiful river. Thev 


| have capacity for activity and for struggle, 


and somehow the life of the beautiful and 
the good survives and is strengthened by 
contact with the actual realities of the ex- 
istence which is imposed upon them. And 
so it is with the law as it is administered. 
The intensity of contest is there, the ex- 
hilaration of victory, the bitterness of de- 
feat. But out of it all grows a calm assur- 
ance of soul that God is in his world, and 
that the right will triumph. Not the right 
as you, or I, or any other may individually 
see it, but the right as it may result from 
the wisdom and the judgment and the strug- 
gle and the victories of all. And to this 
ultimate triumph none contribute more 
greatly than the members of the legal pro- 
fession. And under no system of law are 
they more potent than under that system 
which we know as the common law. The 
judges and the lawyers who have assisted 
in the administration of justice under that 
system, have, by reason of the nature of 
their functions under the common law been 
men of greater stature, greater mental ca- 
pacity, greater breadth and depth and 
earnestness than those developed under any 
other svstem; and the respect for and devo- 
tion to the law, which they have exhibited 
and inculcated, has done more to develop the 
self-restraint which is essential to successful 
self-government than any other influence 
which has been brought to bear in the his- 
tory of the world. 


Des Mornes, Iowa, May, 1905. 
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THE LAW AND 


LAWYERS 


By Hon. Joun F. PHILips 


VERY student of history is impressed 

with the fact that the history of half 

the world is that of nomadic barbarism 
where 


“‘No common weal the human tribe allied, 
Bound by no law, by no fixed morals tied, 
Each snatched the booty which his fortune 
brought, 
And wise in instinct, each his welfare 
sought.” 


In the wanderings of thousands of years, 
like locusts, the hordes came, swarming, 
flying, singing, and dying; and again they 
came only to swarm, to sing, and to die. No- 
where did they dedicate a single mountain 
fastness to the freedom of individual man, 
or build one temple to justice. While in 
the other half, though begirt with the splen- 
dors of civilization, from Genesis to the Ser- 
mon on the Mount it was little more than 
the meretricious display of crowned heads, 








absolutism in government, and fetich eccle- | 


siasticism. Man was little more in the 
panorama than the herds which Abraham 
divided into flocks and Aristotle classified. 
He sacrificed continually upon the altar of 
the kingdom and the empire. His flocks, 
his estates, and his person were at the ca- 
price and behest of the potentate, of the 
anointed king and priest. In the concrete 
government stood for force, where, of sup- 
posed necessity, the ruler—the state — 
was of more consequence than the con- 
stituent. 

It was a process of evolution, filtrating 
through centuries of cruel prerogative, the 


grossness of superstition, and the selfishness | 


of power, by which the races learned that 
government without oppression was insepar- 
able from the sense of justice to the indi- 
vidual subject, and that the state was mag- 
nified just in proportion as the citizen grew 
in consequence. 





It was reserved for the classic age to 
give birth to the office of the advocate 
for the litigant; and it was reserved to our 
sturdy, rugged Anglo-Saxon ancestry, upon 
the meadows of Runnymede, to write into 
the very bonework of our political organism 
that the state must maintain the rule of 
justice that hears before it condemns, that 
proceeds upon inquiry, and renders judg- 
ment only after trial. 

The world is given to the idea that the 
lawyer is the mere product of this civiliza- 
tion, the foam on the billows of its ocean. 
The truth of this history, however, is that no 
profession among men has been such an im- 
portant factor in the vindication of human 
rights and the advancement of universal 
justice between the state and the subject, 
and between man and man, as the real 
lawyer. And just so Jong as the profession 
recalls and holds in sentimental devotion 


| its ancient traditions, will it maintain its 


primacy in honorable achievement and pop- 
ular respect, and no longer. 

With all his advancements in learning, 
astuteness and craftiness, the advocate has 
never surpassed in nobility the conception 
the ancient Greek and Roman had of his 
office, that without price or retainer he 
should see to it that the strong should not 
despoil the weak, or the wrong triumph 
over the right; which conception, theoreti- 
cally at least, has been sought to be perpetu- 
ated in English and American jurispru- 
dence by regarding him as an adjunct to 
the courts in the administration of justice. 

The underlying thought in all this was 
not based more onthe idealism of the pre- 
ferment of his envied office than the sense 
that his transcendent abilities and powers 
of speech might not become a mere article 
of purchase, to thwart the ends of public 
justice, and become a menace to social order. 

It is not only a hurtful misconception, 
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but a deplorable perversion of a calling — 
that is ‘“‘the pride of the human intellect ’’ — 
that for mere hire the lawyer should lend 
himself to the advocacy of any cause how- 
ever meretricious, or the promotion or de- 
fense of any scheme, however pregnant with 
danger to the state or to society. 

There is no disguising the fact that the 
tendency of “the learned professions”’ is too 
much in the direction of money-getting, re- 
garding their calling rather as “get-rich”’ 
opportunities than for honorable achieve- 
ment and positive good. There are men of 
“the clerical cloth’”’ who, if they did not 
answer when some other man was called, 
yet never fail to recognize in it the voice of 
God when the trumpet-sound comes from 
a vineyard proclaiming an increased salary. 
They ‘‘make broad their phylacteries and 
enlarge the borders of their garments to be 
seen of men,” forgetting that he who was 
the forerunner of the great Master, whom 
they profess to serve, clothed in camel’s 
hair, his loins girded with leather, his meat 
of locusts and wild honey, trod the waste- 
places and the flinty by-ways with bleeding 
feet in fulfilling his sublime mission. There 
are physicians skilled in the arts of materia 
medica and surgery, so tenacious of what 
they term “ professional etiquet’’ that they 
would not sacrifice it to save life in a hovel, 
from the ravages of gangrene or the agonies 
of appendicitis; yet who, without standing 
on the order of their going, will brave re- 
proach and the howling tempest of a mid- 
night storm to reach the gilded home of a 
millionaire suffering with a gum-boil or the 
gout; or leave a Belshazzar’s feast or a 
prayer-meeting to answer the call from a 
hysterical heiress complaining of insomnia, 
in dread of dying of a rose “in aromatic 
pain.”’ ' 

And now turning to you, doctors of law, 
who boast that ‘‘the sparks of all the sciences 
are raked up from the ashes of the law,” 
are you paying devotion less to Mammon 
than at the shrine of Justice? Do you think 
more of the cause than the fee? Do you 











hold your profession as the merchant does 
his goods, for sale to any patron who has the 


money? Do you decline a case because you 
believe it to be dishonest, or does its ac- 
ceptance depend upon the size of the tee? 
Do you question the integrity of the case 
presented and ‘“‘turn it down,” or do you 
suggest to the suspect how much and what 
evidence is necessary to win it, with the 
thought that he will supply it whether false 
or true? Do you promote strife or dis- 
courage and discountenance vexatious liti- 
gation notwithstanding the temptation of a 
large retainer? Do you hear the statement 
of facts, and then look up the law, and find- 
ing the case bad so inform the client, or do 
you first look up the law and, with a sugges- 
tive wink, tell him to get witnesses sufficient 
to enable you to get beyond the judge on 
the bench to the jury, who you believe from 
prejudice or ignorance may be cajoled into 
a favorable verdict? Do you retain in your 
service a hired pack of swift bicyclists to 
chase the ambulance conveying to the hos- 
pital some unfortunate injured man from a 
railroad wreck, to get the suit for damages 
before the surgeon chloroforms him for an 
amputation? Do you send your standing 
expert doctors to attend the autopsy and 
then hunt up the survivors entitled under 
the statute to maintain an action for dam- 
ages? 

Do you attend labor-union picnics, and 
with impassioned words harangue about 
“government by injunction,” “‘the captains 
of industry,”’ and the great octopus of capital 
and the aggressions of corporate power, and 
like old Cato, who with reiteration exclaimed, 
“‘Carthagena delenda est,’ proclaim eternal 
war between labor and capital; and then de- 
scending from the platform distribute your 
professional cards inscribed ‘‘ Damage Suits 
a Specialty’? And when you get beyond 
the court to the jury, draw a pathetic pic- 
ture of the squalid home of the one-legged 
or one-armed victim of an accident, with 
wife of the scanty dress, sallow cheek, and 
sunken eye, with skeleton baby pressed to 
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her desert bosom; and after you have ob- 
tained a very considerable verdict and col- 
lected the judgment, ‘‘cuss the court’”’ for 
its charge to the jury, and then pocket one 
half of the proceeds for your fee? Do you 
go to the legislature and get the laws changed 
so as to promote pernicious litigation by 
abrogating long-established rules of law, 
crystallized by the learning and experience 
of the most erudite lawyers and the wisest 
jurists, so that the shyster and the charlatan 
may have ‘‘ample scope and verge enough”’ 
to win causes against the lawyer whose fame 
is the honest work and study of years — 
vigilantt annorum lucubrationts? 

It can never be too often said or too 
earnestly urged that the profession of the 
lawyer is essentially an intellectual pursuit. 
It involves the noblest attributes of the 
mind and heart, and the richest endowments 
of education. As its practice should be in- 
separable from the idea that it is the servitor 
of justice, its pursuit should never cross the 
side lines of morality or deflect from the 
pathway hedged about with honor. There 
should be no place in it for the man who 
knows no ethics and affects no morality. It 
should be inhospitable to the charlatan and 
hostile to the pretender. 

The American Bar and Bench are to-day 
confronted both with a condition and a the- 
ory. It is manifest to every observant, 
thoughtful person, that the body politic is 
possessed of a fever of unrest. Conditions 
here and there, inseparable from the ener- 
gized activities of such a country and such 
a people as ours, afford occasion for the 
spasmodic doctrinaire, the agitator, and the 
pseudo-reformer. Nothing so demonstrates 
the necessity for stability of fundamental 
law, and the unyielding adherence to its 
settled rules of construction, in such times, 
because they hold in leash the demagogue, 
the time-server, and the revolutionist. 

The shyster proclaims that the Bar Asso- 
ciations design to build up a professional 
aristocracy and a monopoly in practice. 
The political demagogue inveighs against 





constitutional restraints and limitation as 
impeding and obstructing the present wants * 
and demands of certain classes of the people. 
The public press arraigns the judiciary for 
adherence to precedents instead of making 
“case law,’ to gratify the unreasoning and 
unappeasable appetite for sensational, dras- 
tic administration of what it calls “ oppor- 
tune justice.” 

College professors, who often recall what 
a publicist said, that if he desired to punish 
an organized community he would assign a 
philosopher to govern it, are constantly in 
their lectures hurling invectives against es- 
tablished rules of law and settled principles 
as false in theory; that they should be 
abolished in order to liken our system of 
jurisprudence and procedure to that of the 
French, to have no legal precedents, but let 
every case, like the heathen, be a law unto 
itself. 

These idealists would have substituted 
eighteenth century sociology for our twen- 
tieth century notions of organized govern- 
ment. They contend for the social com- 
pact theory, that men should obey the 
government and the law merely because of 
the advantages they derive from it, and 
that, therefore, both should be laid aside, as 
frayed and worn-out garments, whenever 
the members of the compact conceive that 
they do not fully share in their beneficence. 

Rousseau was the highest exponent of 
this doctrine, the infection of which caused 
the brilliant and volatile de Lamartine to 
assert that ‘‘the state takes upon itself the 
mission of enlightening, developing, spiri- 
tualizing and sanctifying the souls of the 
people,’ and consequently if it fail in any 
of these it should not claim either allegiance 
or service of the citizen. 

In contradiction to this, at the dawn of 
the nineteenth century came Jeremy Ben- 
tham, with his clear demonstration of the 
unhistorical and unphilosophical social com- 
pact theory, substituting for it the saving 
doctrine that law is the common force or- 
ganized for the composite whole to oppose 
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injustice, and that the people obey the law, 
as declared by the courts, because it comes 
from the source of expounded justice. Ma- 
caulay well said that Bentham found the 
system a gibberish and left it a science. 
Being invested with force to compel justice, 
the law can neither oppress any person nor 
despoil him of his property, liberty, or life, 
because its mission is to protect; or as Cato 
expresses it: ‘‘The very laws themselves 
wish that they should be ruled by right.” 

It is thus that the law gives stability to 
government, certainty, and assurance to the 
administration of justice. Under its genius 
business transactions are least trammeled, 
fewer artificial obstacles are interposed to 
individual pursuit, and the freest play is 
given to individual talent, because the law 
hedges them about with exact rules, founded 
on experience and rational science. 

If I might be indulged the liberty of an 
apt term to designate it, I would call cer- 
tain tendencies of the day spasmodical 
emotion. The public press has recently ex- 
coriated the judiciary for holding that the 
Federal Constitution means just what it 
says, that ‘‘no person shall be compelled 
in any criminal case to be a witness against 
himself.”’ It so declared because mistaken 
popular opinion took advantage of the re- 
vulsion of popular feeling against corrup- 
tion and bribery in high and low places, 
demanding that we should, in semblance, 
return to the epoch of trial by hue and cry, 
with its concomitants of the thumb-screw, 
the pillory, and the rack. And forthwith 
a headless legislature is swept from the 
pedestal of staid, conservative judgment by 
an enactment as if it could nullify or sus- 
pend the supreme law of the land, little 
reckoning of the pit from which the framers 
of our national organic law dug us, and the 
rock on which they sought to place our feet. 

Akin to this ebullition of excitement that 
is stimulated into dangerous activity on 
successive temporary provocations, a clamor 
arises from the press and the hustings about 
‘‘a millionaire Senate’’; and every town and 








county convention passes resolutions de- 
manding that the Federal Constitution be 
amended so as to enable some fellow to get 
into the Senate who is vox, praeterea nihil. 
The man who said that “‘money talks” did 
not realize how this would be discounted by 
the modern politician, who is “a verbal 
horror and a rhetorical nuisance.’”’ Some 
selfish, ambitious fellow, like a Saxon baron, 
is able to gather around him in his fortress 
of influence a band of super-serviceable ad- 
mirers, whom he teaches to cry out “Aut 
Cesar, aut nthil,”” and thereby prevent the 
election of a senator by the legislature, 
and, forgetting the wholesome maxim that 
‘“‘it were better to endure the ills we have 
than fly to those we know not of” a popular 
clamor arises for direct election by the 
people. 

Gentlemen of the Bar, I am an old- 
fashioned believer in the notion that the 
wisest, the most far-seeing and unselfish 
patriots the world ever produced were the 
men who made our federal form of govern- 
ment. They were not school men or ped- 
ants, much less were they mawkish phil- 
anthropists or ‘“‘furious doctrinaires.’””’ They 
wasted not their oil in rude lamps over 
the profundities of Locke, the philosophy 
of Hume, or the metaphysics of Burke. 
But they were more heroic than Jason’s 
crew, and they sought and grasped a prize 
more precious than the poet’s fancy. No 
such state builders, or more cunning artificers 
of government the world ever saw. They 
had explored all lands of history, and gar- 
nered all that was valuable in statecraft, 
and all the rich treasures of the science of 
government. They had felt the keen edge 
of oppression. They stood at the cradle of 
republican liberty and witnessed the nation’s 
baptism of blood. They drank from the 
very air about them the spirit of personal 
freedom and the abhorrence of despotic 
power. In the very creed they formulated 
lurks the spirit of the men who made it. 

The framers of our Federal Constitution 
had, under the old articles of confederation, 
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experimented with a single popular repre- 
sentative body, as the Congress. They saw 
its vice, its weakness, and its failure. They 
realized that in a mere popular assembly 
like that, swept, as it inevitably was, by 
intermittent passion, urged by “‘illicit ad- 
vantage,” under the mastery, often of the 
impassioned reckless orator, moved by sin- 
ister motives, such a body was liable to be 
led into what Madison described as “the 
indelible reproach of decreeing . . . the 
hemlock one day and statues on the next.” 

They became profoundly impressed with 
the necessity of the interposition of some 
more staid, self-poised, independent body, 
to protect the people against the rashness 
and sudden passion of their own immediate 
delegates; for liberty sometimes needs to be 
protected against itself. After they had 
debated, deliberated, and sought divine guid- 
ance over the best solution, first, whether it 
should be a senate appointed by the execu- 
tive from nominations made by the respec- 
tive state legislatures; or, second, a senate 
elected by the people; or, third, elected by 
the respective state legislatures, they adopted 
the latter without a dissenting voice. 

Faults, it may be conceded, the plan may 
have; but on the whole it has worked won- 
derfully well for more than a century. By 
the consensus of publicists and statesmen 
throughout the world the United States 
senate is recognized to be, in dignity, grav- 
ity and considerate action, second only to 
the national Supreme Court. It is the great 
conservative, protective force in national 
legislation. Let not the ax, swung by ruth- 
less or thoughtless hands, be too eagerly 
laid at the root of the sheltering tree, planted 
by the men whose patriotism won, whose 
wisdom safeguarded, and whose blessings 
consecrated this largess of liberty and se- 
curity we enjoy. 

The instability and change in the laws 
is a growing evil in this country. Between 
one and two thousand statutes are being 
annually enacted by our state legislatures. 
The people are encouraged to believe that 





the remedy for every imaginary ill in state 
and society lies in legislation. Sumptuary 
laws, contrary to the genius and spirit of 
our governmental system, are multiplying 
in every direction. The personal habits 
and morals of the people are subjected to 
legislative regulation. Legislation is urged 
as a remedy for poverty. It takes super- 
visory guardianship of our avocations and 
industries. It trenches upon the office of 
the church, the schoolhouse, and the forces 
of personal morality and self-reliance. The 
state must keep the chinchbug out of the 
farmers’ fields and the grasshopper from 
sitting on his fence. It must keep the 
drones and infection out of his bee-hives, 
and train the bees where to get the honey 
due. It must keep “the bloody murrain”’ 
out of his cattle, and the cholera out 
of his hogs. It must regulate the mar- 
kets and the laws of supply and demand. 
The legislator lays deep and broad, as he 
thinks, his fame by boasting of the number 
of bills he introduces, ranging from amend- 
ing the state and federal constitutions to 
describing the crook of the worm in the 
fence. Statutes are created one session to 
be repealed the next. No business man, or 
association of men, can venture upon any 
business enterprise under an existing stat- 
ute, without apprehended danger of its 
early change or modification, or some new 
regulation or burden imposed upon it. 

No lawyer can rely upon the garnered 
wealth of a life of study as to the rules of 
evidence and principles governing the rights 
of men, lest all may be changed by the 
legislature in session. 

When the late Senator Vest and myself 
were practising law as partners, we were 
assigned by the court to examine a long 
sycamore fellow from the Wabash, Indiana, 
on his application for admission to the Bar. 
I took him over the perfunctory grounds of 
the text-books. He could not answer cor- 
rectly a question. I said to him: “‘My 
friend, you do not appear to have read any 
law books at all.” He answered that he 
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had been teaching school in the country, 
boarding with Squire A., a justice of the 
peace, who told him that all a man had to 
do to qualify himself for the practice of law 
was to study the statutes: ‘‘Try me on that, 
and I will answer you.’”’ Whereat Vest put 
in and said: ‘‘ Young man, that won’t do at 
all. The next fool legislature that meets 
at Jefferson City is liable to repeal all you 
know.”’ 

No greater service could be rendered to 
the state by the Bar Associations than to 
encourage representative lawyers now and 
then, prepossessed with no ‘‘fad,” with no 
self-serving schemes to promote, but in- 
spired with a lofty sense of duty to the 
commonwealth, to go to the legislature, even 
if they have to ‘‘stoop to conquer’”’ to get 
there, and weed out as much as possible the 
tangled growth that chokes our statutes. 
He could at least challenge the attention of 
the lawmakers by reading to them the yet 
burning words of Madison, which have lost 
nothing of their virile force and applica- 
bility in the wear of 116 years: ‘‘ What, in- 
deed, are all the explaining and amending 
laws which fill and disgrace our voluminous 
codes but so many monuments of deficient 
wisdom —so many impeachments exhib- 
ited by each succeeding against each pre- 
ceding legislature... . . It is of little avail 
to the people that the laws are made by 
men of their own choice, if the laws be so 
voluminous that they cannot be read, or so 
incoherent that they cannot be understood; 
if they be repealed or revised before they 
are promulgated, or undergo such incessant 
changes that no man who knows what the 
law is to-day can guess what it will be to- 
morrow. The law is defined to be a rule 
of action, but how can that be a rule which 
is little known or less fixed?” 

One of the greatest burdens of respon- 
sibility laid upon the judiciary, state and 
federal, results largely from inconsiderate, 
rash, and reckless legislation, to say nothing 
of confronting those malcontents that infest 
every community, like carrion birds of prey 





looking for putrescence, or stormy petrels 
fledged amid the waves and nurtured in 
the tempests of agitation and disorder. 
Legislators strive to meet the unreasonable 
demands of these interests and classes, grow- 
ing out of our complex industries and stim- 
ulated enterprises. Any measure or policy, 
however drastic, visionary, or extreme, goes 
into enactment or resolution, under the fury 
of passion and the spur of momentary ex- 
pediency. It is all-sufficient if it but meets 
the impulse of the hour. 

Woe unto the judge who must pass upon 
their legality! Yet, he must keep faith with 
the law as the Mussulman keeps the faith 
of the Koran, and the Christian that of his 
Bible. In doing it the judge, at times, 
finds his Gethsemane; and he must bow his 
devoted head to the vials of wrath, poured 
from tongue and pen of the disappointed 
authors of illicit conception. “In all that 
tries men’s souls how few withstand the 
test!’’ It requires a sublimer courage for 
the judge and the lawyer, under such con- 
ditions, to stand firm, and vindicate the 
supremacy of law than that of the soldier 
who confronts the cannon’s mouth, or the 
fireman who mounts his ladder, wreathed 
in flames, to rescue human life from a burn- 
ing building, or that of the life-saver who 
lashes himself to his boat, to beat the angry 
billows, to save the shipwrecked crew in the 
midnight storm. The unyielding proprieties 
of his office will not admit of either asking, 
and, perhaps, paying at advertising rates, 
for space in the public press, or to take the 
hustings, in his defense. He can only lift 
his beaming forehead to the heavens, and 
let the tempest expend its fury; trusting to 
that transmuting power ‘“‘ without which we 
are poor, give what you will; with it rich, 
take what you will away’’ — the conscious- 
ness of having done duty as an enlightened 
conscience gives him to see it. 

There is, however, connected with such 
epochs of sporadic distemper the opportu- 
nity for the real lawyer and the true judge. 
They disclose the stuff he is made of, the 
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gold or the dross that may be in his mental 
or moral make-up. 

It has been said of John Marshall that 
he found the Federal Constitution a skeleton 
and clothed it with flesh and blood, made it 
a breathing, living thing. But I question 
if any one act in his great life laid deeper 
and broader the pedestal of his enduring 
fame, in the reign of law, as when he dis- 
played the intellectual honesty and moral 
courage, despite his personal inclination, to 
say to Thomas Jefferson and the aroused 
antagonism of an incensed public opinion 
that the law of the land, which he was 
sworn to respect and enforce, forbade the 
sacrifice of even Aaron Burr to appease the 
appetite of public clamor. When now and 
then the Jack Cades thunder at the gates 
of the citadel of our constitutional guaran- 
ties of liberty and property, proclaiming to 
their tatterdemalion followers: ‘‘The first 
thing we do let us kill all the lawyers,” 
and the sentiment is echoed from the press 
and the hustings, we should never forget 
for the moment that it was the ineffaceable 
infamy of a Pontius: Pilate who, after con- 
ceding that he found no evil thing in the 
humble Nazarene arraigned before him, yet 
released the culprit Barabbas, and surren- 
dered to the mob for execution the purest 
man whose life ever gladdened the world 
with light and hope. 

Unless it was written in the irrevocable 
chapter of destiny, or foreordained, that 
Jesus should thus be sacrificed, to quiet for 
the moment the mob, I have always felt 
that if “Judge” Pilate had before him such 
a lawyer as Cicero, or such lawyers as those 





who defended Aaron Burr, the vertebra of 
the judge might have been strengthened and 
the mob been talked down, and the infamy 
of the trial fallen to the lot of Judas Iscariot. 
For no matter how strong or how weak the 
man who sits on the bench, he must, after 
all, lean for support upon the bar. The 
brightest and sweetest flower that sheds its 
fragrance upon the air will choke and wither 
amid the overgrowth of noxious weeds. A 
platoon of pigmies can pull down a giant. 
A Thersites may confuse with ribald jest an 
Achilles. Evil communications not only 
corrupt good manners, but our environ- 
ments often stifle our aspirations and stunt 
our mental and moral growth. The sun 
draws skyward the cedar tops; but the 
tramping of herds about the roots will 
cause it to decay and fall. The judge is 
often but the mirror that reflects the char- 
acter of the bar around him. If he give 
back distorted images of justice and right- 
eousness, it is much because the lawyers 
about him are crooked and warped. If 
the bar be inspired by high ideals, standing 
rectus in curia, exhibiting true nobility of 
character, intellectual greatness and rare 
culture, the tendency is to make the judge 
himself what Cicero lauded as perfectus 
magister. If there be any noble impulses 
throbbing in the breast, or any Promethean 
spark alive in the soul, the one will bear 
sweet fruit and the other will blaze out into 
generous light when the social atmosphere 
we breathe is pure, and the voices we hear 
come from the mountain elevations of 
Truth, Honor, and Justice. 
Kansas City, Mo., April, 1905. 
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The Editor will be glad to receive contributions of 
articles of moderate length upon subjects of in- 
terest to the profession; also anything in the 
way of legal antiquities or curiosities, facetie, 
anecdotes, etc. 


Wit the approach of the summer vaca- 
tions, and the gatherings of lawyers at the 
annual meetings of their associations, the 
profession grows introspective and scores its 
own faults or sings them down in praises as 
the mood of the orator dictates. In this 
number the ethics of the profession are touched 
upon from many points of view, and we 
trust that none will prove without interest 
or instruction. Although the man of solid 
business ability may have overshadowed the 
advocate in the law as well as in politics in 
the great commercial development of recent 
years, the fact remains that when the evils 
bred of prosperity have to be rooted out, the 
man who has been trained in the contests of the 
courts is the one to be called to public duty. 
Critics of our profession have recently been 
shocked by the revelations of the so-called 
venality of the Philadelphia Bar when Mayor 
Weaver had to seek in another city the legal 
advice which the leaders of his profession at 
home were bound by retainers to refuse. 
Whatever may be said of the practice of 
accepting retainers merely to preserve neu- 
trality, one can hardly despair of the public 
spirit of the profession when one recalls that 
the cleansing of Philadelphia, as of St. Louis, 
has been the work of a lawyer. The concep- 
tion of devotion to a client which is inbred 
in a lawyer can hardly fail to affect his atti- 
tude towards all other phases of the life of 
which he is a part, but it is this same spirit 
that makes him the fearless and devoted 
champion of the public, when once he con- 
ceives the call to public service as a trust 
imposed by the greater client. 

Mr. Bonaparte has been best known as a 
reformer, yet his work has always been that 
of an advocate. He has been most recently 
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conspicuous as the special counsel appointed 
to prosecute the cases against the delinquent 
postal officials. A biography by an impar- 
tial student of a later generation may inspire 
greater confidence in the correctness of its 
estimate than an appreciation by a contem- 
porary; but in view of the inevitable limita- 
tions of a sketch of a man while in the midst 
of his activities, it is pleasant to find now 
and then in such a publication the ring of 
personal and intimate friendship, which at 
least must know and understand the inner 
life that distinguishes a man from his fel- 
lows. 

Mr. Reynolds was born in Baltimore in 
1842, and admitted to the Bar of that city in 
1863. Though he has published two small 
law books, ‘‘A Digest of the Law of Evidence 
as Established in the United States,’’ which 
was an adaptation of Mr. Justice Stephen’s 
well-known work to our law, and ‘‘The Theory 
of the Law of Evidence”’ which, though origi- 
nally published in 1883, is still a text-book in 
some of our leading law schools, Mr. Rey- 
nolds has been devoted to active practice, and 
only because of his relations to the subject of 
his sketch, which he so frankly explains, did he 
consent to take time from the busy ending 
of a trial term to write for us his recollections 
of the legal career of Mr. Bonaparte. 


THE nation now listens eagerly for the word 
of Governor Folk, and his professional breth- 
ren are glad that he does not forget their 
needs amid his wider duties. We are per- 
mitted to publish his address delivered in 
June before the Kentucky State Bar Associ- 
ation. Those who read the sketch of his legal 
work in our February number, in which his 
portrait was our frontispiece, will appreciate, 
perhaps, his allusions to the difficulties of his 
task in St. Louis. No one, however, who has 
not experienced the personal pressure to which 
a public prosecutor is subjected, can fully un- 
derstand the inner meaning of his words or the 
teal greatness of his example. 
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THE majority decisions of the Supreme 
Court of the United States continue to appear 
to settle for us questions of the gravest con- 
sequence, by placing limits to the progress of 
social and economic forces. The decision in 
People v. Lochner, in 
the estimate of one of 
the dissenting judges, 
is portentous of dan- 
ger, and the discussion 
by Professor Freund, 
which we present, 
seems to bear out this 
estimate. The author 
is peculiarly qualified 
to pass upon this ques- 
tion, since h’s work at 
the Law School of 
Chicago University has 
included the teaching 
of this branch of constitutional law, and 
he has recently published a treatise on the 
Police Power. In connection with his article, 
the reader whose interest in the subject may 
lead him further, will find it valuable to com- 
pare the author’s views in this book, written 
before the announcement of the decision which 
is the subject of his article. 





Hon. Emuin McCray. 


To the lawyer of the Middle West, the Roman 
law is still a subject of great interest, and at 
times even of practical importance. We re- 
cently published a letter from Hon. Eugene 
F. Ware of Topeka, which was inspired by 
study of the Pandects of Justinian in prepara- 
tion for a trial, and other recent instances are 
referred to in Judge McClain’s contribution to 
this number. 

The author has been identified with the 
development of the law of Iowa for many 
years, formerly as a professor of law in the 
state university, and now as a judge of the 
State Supreme Court. He is the author of 





several well-known legal text-books, the most 
recent of which is ‘‘Constitutional Law,” a 
work for non-technical study. The article we 
publish is in substance an address which he 
delivered before the Nebraska Bar Association 
last year, and again before the Missouri Bar 
Association in May. 


THERE is a ring of the voice of the lawyer 
of the old school in the comments on some of 
the conspicuous and sometimes unpleasant 
features of modern practice, which we print 
from the pen of Judge Philips. In the sting 
of his criticisms 
should live a cleans- 
ing influence which 
many of us daily 
need. The article is 
in substance his ad- 
dress before the Min- 
nesota State Bar As- 
sociation in May. 

The author is a 
native of Missouri. 
where he was born in 
1834. He graduated 
from Center College, 
Kentucky, in 1855, 
and began the prac- 
tice of the law at Georgetown, Missouri, 
in 1857. In 1861, he was a member of the 
Constitutional Convention to determine the 
relation of the state to the Union, and 
he organized and led a cavalry regiment in 
the Union Army. After the war, in partnership 
with the late Senator Vest, he resumed his 
practice until his election to Congress in 1875. 
From 1883-1885 he was a member of the 
State Supreme Court Commission, and for the 
next three years presided over the Kansas 
City Court of Appeals. Since 1888, he has 
been United States District Judge for the 
Western District of Missouri. 





Hon. Joun F. PuHIvips. 
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This department represents a selection of the most important leading articles in all the English and American 


legal periodicals of the preceding month. 


The space devoted to a summary does not always represent the relative 


importance of the article, for essays of the most permanent value are usually so condensed in style that further abbre- 


viation is impracticable. 


ADMIRALTY (Australian Federal Jurisdiction) 


THE resemblance of constitutional problems 
in Australia to our own appears from an article 
by F. L. Stow on “Maritime Law and Juris- 
diction in Australia” in The Commonwealth 
Law Review, for May (V. ii, p. 157). He dis- 
cusses the extent of admiralty and maritime 
jurisdiction conferred on the Federal Govern- 
ment, and concludes that it is limited to ship- 
ping concerned in interstate or external com- 
merce. He advocates further extension simi- 
lar to that of our admiralty courts. 





AGENCY (Estoppel. 


Joun S. Ewart in an article entitled ‘ Es- 
toppel by Assisted Representation” again 
returns to the defense of the doctrine of 
estoppel in the June Columbia Law Review 
(V. v, p. 456) in a reply to the article by 
Thaddeus E. Kenneson in the April number 
of the same review, which was reviewed in 
our May number. The issue he states as 
follows — ‘‘An agent having authority from 
a company to issue warehouse receipts for 
goods received, fraudulently issues one to a 
confederate without having received the goods 
mentioned in it ; the confederate passes the 
receipt to a purchaser in due course; it is 
agreed that the purchaser is entitled to hold 
the company to its receipt and the question 
is, Upon what ground does he base his right?”’ 

With reference to Mr. Kenneson’s 
ment, he suggests: ‘‘(1) that the case in hand 
is not one in which it can be said that ‘the 
principal has done nothing to induce’ the 
purchaser of the receipt to believe in the ex- 
istence of real authority; and (2) that the 
case belongs to a most extensive class of cases 
for which I have ventured to enunciate the 
principle of ‘estoppel by assisted misrepre- 
sentation.’ ”’ 

In explanation of this he quotes from his 
well-known work on Estoppel as follows: 
‘‘One man inay be estopped by a misrepre- 
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sentation made by another, when the former, 
in breach of some duty to the deceived person, 
has supplied the defrauder with that which 
was necessary to make the representation 
credible. If the fraud was accomplished with- 
out assistance, there can, of course, be no 
estoppel (of any one but the defrauder). If, 
although there was assistance, yet the assist- 
ance was an immaterial factor in the accom- 
plishment of the fraud, there ought likewise 
to be no estoppel —the assistance did not 
furnish the occasion or the opportunity for 
the fraud. But if the assistnce was in some 
way essential to the success of the fraud — 
furnished the occasion or opportunity for it; 
made credible a representation which without 
it could not have been successfully made — 
then, if there has been a breach of some duty 
in rendering that assistance, estoppel will 
ensue.” 

He further calls attention to his classifica- 
tion of these cases, in both of which classes 
he finds that the courts hold the principal 
estopped. 

“A. If an agent acts within what appears 
to be his authority, the principal is bound. 

“B. If an agent appears to be acting within 
his authority, the principal bound.” 

““There may be appearance as to the ex- 
tent of real authority (A); and appearance as 
to the act being within the real authority (B) 
appearance in relation to the authority 
(A), and appearance in relation to the act 
(B).”” 

Under one head or the other he believes 
all the cases may be grouped. 





BIOGRAPHY (Thomas Jefferson) 


AN interesting account of Thomas Jefferson 
as a lawyer by G. A. Finkelburg, suggested 
by the finding of Jefferson’s copy of Mercer’s 
Abridgement of the Laws of Virginia, is 
published in the American Law Review for 
May (V. xxxix, p. 321). 
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CONFLICT OF LAWS (Foreign Judgments) 


JurispicTIon Over Non-Residents in Per- 
sonal Actions is discussed by Edward Q. 
Keasbey, in the June Columbia Law Re- 
view (V. v, p. 436). Referring to the article 
by Sir William Kennedy on this same sub- 
ject, in the Journal of the Society of Compara- 
tive Legislation, reviewed in our February 
number, he calls attention to the fact that 
in defining the ‘‘irreducible niinimum of the 
requirements of a foreign judgment which 
the Courts of any country should give effect 
to”’ he purposely omitted the doctrine of Pen- 
noyer v. Neff, viz: that to give jurisdiction 
in personam there must be service of the writ 
within the jurisdiction. The author then ex- 
plains the distinction between the English 
and American law in that the former by 
statute in some cases permits service of the 
writ beyond the jurisdiction in actions im 
personam, which the author regards as of im- 
portance to us in view of ‘“‘the tendency of 
our courts to apply the doctrine of Pennoyer 
and Neff to cases in which they are not bound 
under the Constitution to accept it as law, 
and in view of the great practical necessity 
there is for giving some effect to service of 
notice beyond the limits of several states 
within one country.” 

“The English courts recognize that they 
cannot pronounce a valid judgment when 
they have no jurisdiction, but under the orders 
of court permitting service to be made on a 
foreigner abroad in cases relating to contracts 
made in England or to be performed in Eng- 
land, they do not admit that the service of 
process within their own territory is essential 
to jurisdiction, nor that the service of a for- 
eigner abroad in a suit on an English con- 
tract isnot due process of law.’”’ The courts 
of the state of the former, therefore, will 
recognize the judgment. This the author 
thinks we should adopt as law. 





CONSTITUTIONAL LAW (Federal Corporation Law) 

To the June Columbia Law Review (V. ¥; p: 
415) H. W. Chaplin contributes an illuminat- 
ing discussion of the problem of ‘‘ National In- 
corporation.” He criticises at the start the 
habit that has been assumed of considering the 
question solely with reference to the power of 
Congress to regulate interstate and foreign 





commerce, and in his discussion he treats of a 
number of provisions of the Constitution of the 
United States, which bear upon this question. 

First. The power of Congress as a local 
sovereign to authorize incorporation in the 
District of Columbia, or the territories, which 
corporations have power to compete with those 
of the states. 

Second. Congress, in the enforcement of a 
national police power in the interest of public 
order, so far as its power of legislation extends, 
may establish a code of morality or propriety 
and may enforce it throughout the entire field 
of national activity. 

“From the very infancy of formulated law 
among the English-speaking peoples, an as- 
sumption by any individual, without special 
dispensation, of more than what was con- 
sidered, at a given time or place, his reasonable 
share of business or of work — an assumption, 
that is to say, of a share so great as to inter- 
fere with the free and natural flow of trade, or 
with the necessary or natural and proper oppor- 
tunities of others — has, with or without legis- 
lation, been deemed dishonest, or immoral, as 
inconsistent with wholesome conditions in the 
community. ‘Forestalling,’ ‘re-grating,’ ‘en- 
grossing,’ general or local ‘monopoly,’ con- 
tracts ‘in restraint’ of ‘trade’ or of ‘labor,’ 
have, at various times and in different forms 
and in different degrees, been in conflict with 
the sense of fitness and propriety of the Eng- 
lish-speaking peoples. For centuries, the 
record has been unbroken; differences and dis- 
tinctions have been only in applications of the 
general rule. Congress, in the Sherman Act, 
has adopted the general principle into the 
body of Federal public policy; and, having 
adopted it, has— under the interpretation 
given to the Sherman Act by the Supreme 
Court — carried the principle to a degree of 
strictness and rigidity never before known, 
and has introduced it, as a compulsory stand- 
ard, into the whole field of interstate and inter- 
nation commerce. As with monopoly, so with 
combination. From time immemorial, the 
common law has drawn a distinction, not 
merely of degree, but of kind, between action 
of a single individual, and combined action, or 
even joint planning, of two or more persons.” 
In fine — harsh and unfamiliar as the pro- 
position is, when put nakedly — the mere fact 
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of a joining of forces between two or more 
individuals, is a matter raising directly the 
question of public policy, and giving juris- 
diction to the courts and to the law-makers. 

Congress has power to expand the limits of 
monopoly and combination as known at com- 
mon law, as it has by the Sherman Act for- 
bidding not merely unreasonable but all com- 
binations in restraint of trade, omitting the 
element of degree, although that had always 
previously been an element in the application 
of the principle. ‘‘It is, therefore, competent 
to Congress — we are speaking here, in a purely 
academic way, of power, not of policy — to 
exclude from the national field, on the ground 
of public policy, not only corporations, but 
partnerships, boards of trustees of Trusts, and, 
in fact, any group of two or more persons; and 
there is no sacredness in state incorporated 
association, as against Federal power, above 
other forms of association. We do not need 
to undertake to draw from this national power 
of exclusion, in and of itself, the conclusion of 
the power of Congress to require a national 
charter; but the power of exclusion tends to 
make this conclusion more easy of domestica- 
tion in the mind.” 

Third. From the incapacity of the states 
under Art. 1, Sec. 10, to make compacts or 
agreements with each other, without the con- 
sent of Congress, it may be inferred that Con- 
gress can legislate in the vast number of 
instances where corporate business is done 
under the joint power of two or more states. 

“It may be said, in reply, that the present 
system works smoothly; that — in respect of 
railroads, for example — out of the very in- 
capacity of the states to bind themselves to 
each other by compact, deft nature has, by a 
beneficent evolution, developed in the states 
a capacity to act in steady concert without 
binding compact; and that this pleasing result 
nullifies all a priort argument drawn from the 
incapacity to contract. ‘Behold, how good 
and how pleasant it is for brethren to dwell 
together in unity!’ Undoubtedly, there is a 
good deal of truth in the statement of actual 
harmony and concert; but, to complete the 
picture, it should be added that, in a large 
degree, nature has evolved the present har- 
mony in railroad legislation, by putting the 
control of the state governments, in respect of 








railroad matters, largely into the hands of the 
railroads. It is not so much that the states 
have developed a golden age of harmony among 
themselves, as that they have been rolled flat 
by the railroads.” 

Fourth. The absence of power in a state 
to exclude a corporation of another state en- 
gaged in interstate commerce, rests not upon 
any affirmative constitutional or other pro- 
vision, but upon the fact that the regulation 
of such commerce is exclusively for Congress, 
and that if Congress does not regulate it, it 
goes without regulation. 

‘The field of interstate commerce activity is, 
so far, a vacant region, where each man raises 
his Ishmael’s-hand against his fellow-man, not 
because he has the right to do so, but because 
no one who has the power to stay him has 
interposed. It is not questioned that Congress 
has the right to put an end to this lawlessness; 
to substitute law for absence of law; to sub- 
stitute government for anarchy. But, it is 
constantly said, Congress can do so only in 
the form of establishing rules for state-char- 
tered corporations. But these rules, it seems 
clear, may go to the exclusion of such corpor- 
ations altogether, on the ground of a federal 
policy of law to that effect. Or, without going 
so far, Congress could certainly fix uniform 
rules of capitalization, stock-issue, and all other 
internal affairs of state-chartered corporations 
as conditions precedent; for it has been 
solemnly adjudged that state corporation- 
charters do not override the Constitution and 
laws of the United States, and without the 
power to prescribe such symmetry and uni- 
formity, there would be no effective power to 
regulate. The several states, therefore, in 
order to hold the field for their respective 
corporations, would, at the demand of Con- 
gress, at least have to enact corporation laws 
according to a form prescribed by Congress. 
A power to dictate legislation travels close to 
a power to legislate.” 

Fifth. ‘‘Much of the vagueness and un- 
certainty that pervades the discussion of this 
subject, arises out of a failure to recognize the 
fact that the field, except in so far as the 
national legislature has dealt with it, is un- 
occupied.” ‘No intelligent settlement of this 
question can ever be had, until there is not 
merely a formal, lifeless, literal admission, but 
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a general familiar recognition of the fact that 
— with some slight qualifications not necessary 
to be dealt with here — this vast and all-im- 
portant field is, and can be occupied and con- 
trolled by no government at all, except in so 
far as it is or shall be occupied by the national 
government.” 

Sixth. ‘Congress, when it adopts a rule of 
public policy, can apply it in any field of 
national action. Such is the only possible con- 
clusion from the Lottery Case. It follows, 
that Congress, if it should adopt a public policy 
adverse to the present heterogeneous system 


of large rival state-chartered corporations, | 


warring among themselves, could, without re- 
sort to the interstate commerce clause, exclude 
state-chartered corporations, or such types of 
them as it might deem obnoxious to public 
policy, from the mails, and from periodicals 
carried in the mails; from the holding of patent 
rights; from the national banks; from admiralty 
waters, including the great navigable rivers 
and the Great Lakes; and from the other 
agencies and fields of government influence or 
action.” 

Some of the difficulties urged by opponents 
of national incorporation the author meets as 
follows: , 

1. It would not be necessary tu dissolve 
existing state corporations. The transforma- 
tion of state into national banks suggests an 
appropriate method. 

2. A national corporation could do local 
business as an incident to its interstate busi- 
ness. 

3. If manufacturing is too important an 
element to be regarded as an incident of the 
power of sale, dual incorporation at the most 
would meet the difficulty. 

4. Holding corporations are in their very 
essontials in conflict with the general law of 
corporations and should be abolished rather 
than perpetuated. 

5. The existing property rights of state cor- 
porations need no more be disturbed than 
were those of the state banks in the sixties. 

6. The right of way of railroads held under 
the state’s power of eminent domain can, if 
necessary, be retaken under the national power 
incident to the power to establish post roads 
without further compensation to the original 
owners. 





7. The federal license applied to corpora- 
tions would be workable and, as a preventive, 
more efficient than the enactment of penalties 
for past wrong-doing. 


CONSTITUTIONAL LAW (History. Right of Courts 
to Declare Legislation Unconstitutional) 

In the June Yale Law Journal (V. xiv, 
p. 431) Gordon E. Sherman, in an article 
entitled ‘‘The case of John Chandler v. The 
Secretary of War,” discusses the early history 
of decisions by the courts that acts of the 
legislature are void because in conflict with 
the Constitution. The case which is the title 
of the article, though generally overlooked, 
is the earliest decision of the Supreme Court 
of the United States which passed upon this 
question, and it, rather than Marbury v. Madi- 
son, should be deemed the source of the mod- 
ern doctrine. The author also considers the 
early English cases holding town by-laws 
invalid as in conflict with the charter, and col- 
lects interesting instances of analogous situ- 
ations in other countries of ancient and mod- 
ern Europe. 


CONSTITUTIONAL LAW (Interstate Commerce, 

Rate Regulation) 

A VERY important contribution to the dis- 
cussion of the problem of railroad regulation 
is given by Victor Morawetz in the June 
Harvard Law Review (V. xviii, p. 572) in an 
article entitled ‘‘Congressional Railway Reg- 
ulation.’”’ The author lays down at the outset 
the following propositions. 

‘‘t, Unreasonably high rates are illegal. 
A public carrier is prohibited by the common 
law from making any unreasonably high 
charge, and this common law prohibition has 
been reinforced by the Interstate Commerce 
Act as to all interstate rates of railway com- 
panies. Congress has also strictly prohibited 
interstate carriers from making any unjust 
discrimination of any kind. These statutory 
prohibitions undoubtedly are constitutional 
and valid.” 

“2. The states have power to regulate do- 
mestic rates.” 

** 3. Congress has power to regulate inter- 
state rates, but the power is not necessarily co- 
extensive with the power of the states to regu- 
late charges in respect of domestic transporta- 
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. tion, for Congress cannot regulate rates except 
as a regulation of interstate commerce. It 
cannot, moreover, prefer the parts of one state 
over those of another, or deprive a company 
of liberty or property without due process of 
law.” 

‘*4. Neither Congress, nor a commission 
created by Congress, can fix the rates of a 
railway company solely on the basis of the 
value or of the cost of its property — rates 
can be fixed only on the basis of allowing the 
carrier to charge in each case reasonable com- 
pensation for the services rendered. In de- 
termining this the aggregate profits of the 
carrier undoubtedly may be considered; but 
there are also many other elements that must 
be taken into account.” 

‘*There are several reasons why the rates of 
a railway company cannot be fixed by Con- 
gress, or by a commission created by Congress, 
on the basis of the cost of the property of the 
company, or upon the basis of its income.” 

‘“*(a) It is an axiom of railroad rate-making 
that rates between the same points must be 
alike on all competing lines, because if they 
are not alike, the business will go to that line 
which makes the lowest rate. Therefore, in 
case two competing lines would not be equally 
prosperous if both should charge the same 
rates, it would be impossible to fix their rates 
in such manner as to yield to each the same 
relative net return upon the cost of the prop- 
erty. If the rates charged by the more pros- 
perous company upon competitive business 
should be reduced so as to cut down its net 
income, the less prosperous company would 
be compelled either to reduce its rates equally 
or to lose all the competitive business, and in 
either event might be ruined.” 

**(b) It would be impossible to fix the rates 
of a railway company on the basis of the net 
income upon its entire property, so long as 
the regulation of rates for transportation 
wholly within a state remains subject to state 
control and not to the control of Congress.”’ 

““(c) The owner cannot be deprived of the 
fruits of his skill, industry, or thrift.” 

‘“*s. Railway rates, like the charges in any 
other business, are determined largely by con- 
siderations of business policy and cannot be 
fixed by the application of definite principles 
or hard and fast rules.” 














“‘In nearly every instance there is a wide 
range within which any rate would be just 
and reasonable, and it is wholly a question of 
business policy at what point the rate shall 
be fixed within that range.” 

“It would be utterly impracticable for a leg- 
islature, or a commission, to exercise intelli- 
gently the wide business discretion necessary 
to adjust railway rates to meet the varying 
conditions of trade. It would seem also that 
an act of Congress taking away from a railway 
company its business discretion in the adjust- 
ment of its rates, would be unconstitutional, 
because depriving the company of its liberty 
and property without due process of law. 
However, the decisions of the Supreme Court 
indicate that the legislature of a state, or a 
commission created by a state legislature, can, 
to some extent, substitute its own business 
judgment for that of the railway companies in 
fixing their rates.” 

‘6. To fix the rates to be charged by a 
carrier in the future is a legislative, not a 
judicial act.” 

‘““7, Congress cannot confer judicial powers 
upon the Interstate Commerce Commission. 
It can confer judicial powers only upon courts 
established in the manner prescribed by the 
Constitution.” 

‘8. Congress can confer upon a commission 
power to fix, subject to review by the courts, 
the maximum rates that would not be unreas- 
onably high and extortionate as against ship- 
pers, but it is doubtful whether or not Congress 
can vest in a commission the purely discre- 
tionary power to fix rates as it sees fit. 
Congress can prescribe general rules for the 
regulation of the charges of railway companies, 
the function of a commission being ‘merely 
administrative in carrying out the declared 
will of Congress to prohibit excessive or un- 
justly discriminatory rates.’ ” 

‘‘9. Congress cannot vest in the courts 
power to fix future rates, or to consider and 
pass upon the wisdom or policy of the com- 
mission in prescribing a particular rate which 
is neither confiscatory nor unreasonably high. 
It is well settled that Congress cannot consti- 
tutionally require the courts to perform any 
duties that are not of a judicial character. It 
cannot require the courts, directly or indi- 
rectly, to perform duties of an administrative 
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or of a quasi-legislative character. It follows, 
therefore, that Congress has no constitutional 
power to require the courts to exercise the 
legislative or quasi-legislative power of a com- 
mission in fixing the rates to be charged by a 
railway company. If Congress cannot give 
to the courts original power to prescribe what 
rates the railway carriers shall charge, it can- 
not require them to reconsider the whole case 
as it was considered by the commission, and to 
pass upon the wisdom and policy of the action 
of the commission in fixing arate. The courts 
undoubtedly can pass upon the question 
whether a rate is unreasonably high, and there- 
fore unlawful, or whether it is in violation of a 
legal order made by the commission. They 
can also pass upon the question whether the 
action of the commission in fixing a rate is 
constitutional, that is to say, whether it would 
in effect amount to confiscation of the prop- 
erty of the carrier. No constitutional statute 
can be drawn that will give to the courts power 
to hear the question de novo, as in case of an 
appeal of a cause in equity, and to reconsider 
the wisdom and policy of the commission in 
fixing any particular rate between the two 
extremes of legality referred to above. No 
statute would be necessary to give the railway 
companies power to resort to the courts, in 
order to restrain confiscatory action of the 
commission, and no additional protection 
through the courts can be conferred by Con- 
gress. It follows, therefore, that a grant of 
power to a commission to fix rates, in its dis- 
cretion, would vest in it practically autocratic 
power, subject to no control by the executive 
or by the courts, to dictate the policy of the 
railways of the United States, and autocratic 
power to make or unmake the prosperity of 
different sections of the country so far as this 
would depend upon the rates of transporta- 
tion.” 

“to. A grant of discretionary power to fix 
railway rates within the limits of legality, as 
heretofore defined, would necessarily include 
power, through an adjustment of rates, to 
affect the relative rates of different localities, 
and to aid one locality in the country at the 
expense of other localities by establishing a 
differential. Stated baldly, this would mean 
that Congress, or a commission, can take away 
from a particular port its natural advantages 





by granting a law-made advantage to other 
ports by means of a preferential regulation of 
commerce. The Constitution provides that 
no preference shall be given by any regulation 
of commerce to the ports of one state over 
those of another. To hold that Congress or 
a commission can by law give to the various 
ports such preferences as, in the judgment of 
Congress, or a commission, will equalize their 
natural advantages, would wholly destroy the 
value of the constitutional prohibition.” 


—— 


CONSTITUTIONAL LAW (Police Power. Contracts) 

In the June Michigan Law Review (V. iii, p. 
617) is published an article entitled ‘‘ Freedom 
of Contract,’’ by Jerome C. Knowlton, which is 
interesting in connection with the article by 
Professor Freund in this issue. The author 
begins with a discussion of the definition of 
the word ‘‘liberty,’’ as used in the fourteenth 
amendment, which he applies first to cases of 
contracts with municipalities, then to contracts 
between individuals. In his consideration of 
the true scope of the police power as affecting 
these, he agrees in most respects with the 
views of Professor Freund. 


CONSTITUTIONAL LAW (Taxing Federal Agencies. 

Australia) 

ANOTHER instance of the force as precedents 
in Australia of our constitutional decisions is 
discussed in the May Harvard Law Review 
(V. xviii, p. 559) by H. B. Higgins, K.C., late 
Attorney-generai for Australia, in an article 
entitled ‘‘ McCulloch v. Maryland in Australia.” 
It appears that our doctrine that federal 
agents are not taxable by the states since 
‘‘the power to tax is the power to destroy,” has 
been held to be implied from the nature of the 
Australian Federal Constitution in a decision 
that a tax on salaries of federal officers is in- 
valid, and that this distinction of federal from 
state officers has caused surprise and indigna- 
tion. 

He criticises Marshall’s method of free in- 
terpretation as statesmanlike rather than 
lawyerlike, and due really to the difficulty of 
amendment of our Constitution. He also sug- 
gests that it was unnecessary, since Congress 
must have had power to protect its agencies 
by express legislation. Admitting the cor- 
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rectness of the doctrine for us, however, he 
contends that our decision is no precedent for 
their case, especially as the language of the 
two provisions is not the same. 





CONTRACTS (Conditions) 


A piscussion of the law relating to the 
‘‘Conditions in Contract,’’ by Clarence D. 
Ashley, appears in the June Yale Law Journal, 
(V. xiv, p. 424). The author contends that 
the common classification of such conditions is 
erroneous, and that in reality there is no such 
thing as a condition subsequent in contracts; 
that conditions usually so-called are either in 
truth conditions precedent or in certain special 
cases ‘‘limitations attached to the procédure.”’ 

In answer to the contention that by drawing 
their conditions in the form called subsequent, 
parties ‘‘indicate their intention that the 
burden of establishing, in reference to such 
condition precedent, shall be shifted from the 
plaintiff to the defendant,’’ he answers that 
“it is not at all probable that the parties had 
such intention and it does not appear that 
the courts have decided on that ground.” 
‘“Where they have held that the burden was 
upon the defendant, it seerns to have been 
solely upon the ground that they supposed 
they were dealing with a true condition sub- 
sequent and that, therefore, the burden was 
naturally upon the defendant. The fault was 
with their analysis.”’ 


COPYRIGHT (Duration of) 


To the June Yale Law Journal (VY. xiv, p. 
417) Samuel J. Elder contributes an article 
on ‘‘Duration of Copyright.’’ After showing 
some uncertainties and inequalities in the 
operation of the present law, he contends for 
more extended period of copyright than that 
now accorded in this country. 

“‘There is,’’ he says, ‘‘no abstract reason 
why men should not have the right to leave 
to their offspring the work of their brain. 
Everything that can be said in favor of abso- 
lute ownership of the work of a man’s hands 
can be said of the product of his mind, and 
more. But society steps in at this point and 
says that the right of all is greater than the 
right of any one, and that it is necessary at 
some time that contributions to knowledge 





and literature should become public property. 
So that the question to be decided is, at what 
time does the public need require that private 
copyright shall cease ? No help is to be had 
from the term of patents. The industrial 
world needs the right touse inventions speedily. 
Progress in mechanical and electrical arts is 
constantly stayed by prior patents, to which 
tribute must be paid. The daily life and work 
of the people is affected. And, besides, there 
is no such thing as ‘‘fair use” of a patent. An 
author’s work may be quoted, criticised, made 
the basis of discussion up to the point of 
reducing its salability. No other writer is 
hampered by it. So that he does original 
work, he may reach, write, and publish the 
same result as the original author and may use 
the latter’s work to help him do so. Notso the 
patent. It is an absolute barrier and its exis- 
tence should be short.’’ 





HISTORY (Code of Hammurabi) 


In the American Law Review (V. xxxix, p. 
330) Owen B. Jenkins describes ‘‘ The Code of 
Hammurabi, Compared with American Law.”’ 
From an examination of the recent translation 
of this ancient tablet, he finds that civil and 
criminal laws were not scientifically divided 
but interlaced each other, the punishment for 
a crime being mentioned when the crime was 
suggested, by the definition of a civil right 
which it would violate. Although in this 
sense rambling, the code develops certain 
principles of jurisprudence, foremost among 
which is that of restitution. The lex talionis 
is also given full sway. The doctrine of local 
responsibility resembles the early Anglo-Saxon 
responsibility of the ‘‘hundreds.’’ There is 
also an apparent effort ‘‘to make the punish- 
ment fit the crime.” There is very little 
superstition in the code, and many of its pro- 
visions agree with our law, and some of them 
anticipate its development, for example, in 
Babylonia, the husband was not liable for the 
wife’s debts contracted before marriage. ‘‘All 
obligations of this kind ended in Pennsylvania 
in 1848 and in New York in 1853, which states 
are now on the footing of Hammurabi’s code 
in this matter. After the young household 
was started all property jointly or severally 
held by it, was liable for debts contracted in 
its behalf, a more equitable arrangement than 
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the common law rule generally followed in 
America by which the wife’s property escapes 
liability for household debts including the cost 
of her own food and clothing.’’ Fines were 
levied in proportion to the wealth of the 
offender, and the fees of all occupations were 
similarly regulated. 

In concluding, he says: ‘“‘But one cannot 
review the entire code, section by section. A 
body of statute law that contains many enact- 
ments of the highest wisdom and equity only 
in part touched upon here; that distinguished 
through the lens of testamentary jurisprudence 
the difference between a gift and an advance- 
ment; that permitted the creation by will of a 
power of appointment; that adorned the law 
of evidence with statutes of frauds and per- 
juries; that softened the relation of landlord 
and tenant with an abatement of rent when 
storm or drouth destroyed the crop — a conces- 
sion whose legal assurance is unknown in Amer- 
ica; that would not suffer a distress for rent on 
warehoused goods; or on the means of liveli- 
hood; and that embodied its high jurispru- 
dence in sure and permanent form at the 
dawn of history as a full precedent of civil 
justice for the guidance of innumerable gener- 
ations of mankind, must excite our lasting ad- 
miration and gratitude.” 


MUNICIPAL CORPORATIONS (Constitutional Law. 
Special Legislation) 


AN interesting examination of the confusion 
in the law of municipal corporations, intro- 
duced by the modern constitutional prohibi- 
tions of special legislation, is published in the 
June Harvard Law Review (V. xviii, p. 588) 
entitled, ‘‘Special Legislation for Municipal- 
ities,” by Harry Hubbard. The author de- 
scribes the devices by which legislatures 
construct general classifications which will 





include only a special city. These are usually 
based on population. 

Some states hold that, ‘‘A classification 
according to population is valid which treats 
alike all cities which now have or hereafter 
may have a certain population. The pro- 
vision which makes such legislation apply to all 
cities which hereafter may have the prescribed 
population, is supposed to relieve it from any 
objection. It matters not that the cities may 
not actually grow to have such a population; 
the mere possibility of such growth is suffici- 
ent.’’ He objects to this as ‘‘a classification 
of mere possibilities,’’ and because any classi- 
fication by population ‘‘is necessarily arbi- 
trary.” 

“Some courts, in attempting to find a prin- 
ciple on which to ground their review of legis- 
lative classification, have announced the rule 
that this classification must be germane to the 
purpose of the legislation.” . . . ‘‘The courts 
state that this is a rule which the legislature 
ought to follow and they will themselves look 
into the question of the necessity and pro- 
priety of a statute. There are at least two 
objections to this: First, it is not a proper 
function of a court to determine what legis- 
lation is necessary or proper; that is emphati- 
cally the function of the legislature; second, 
it is impossible as a matter of practice for the 
legislature to conform to any such rule.” 

After describing other devices to evade these 
restrictions which are productive of equal 
confusion, the author then pays his respects to 
‘the idealists,’’ who are responsible for these 
constitutional provisions and indorses a re- 
turn to frank special legislation. 





WILLS (Construction. Legacies to Servants) 


In the Canada Law Journal (V. xvii, p. 425) 
C. B. Labatt publishes a brief treatise on the 
law of ‘‘ Legacies to Servants.” 
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name in my hat and upon my linen, and also 


Music Hath Harms.— The case of a Po- 
lander for naturalization was being heard in 
our District Court, and on examination, as 
clerk, I asked the applicant as to whether he 
was affiliated with any secret organization 
which had for its principles the cverthrow of 
the government, the killing of its officers, etc., 
trying to explain to him the requirement of 
the late section of the statute, which was en- 
acted to refuse anarchists naturalization. The 
applicant answered, ‘‘ No, except that I am a 
member of the Thorndike brass band.” 


A Carrying Voice.— A New York lawyer 
was famed for a stentorian voice. Once his 
clerk asked to adjourn a motion in New York 
on account of Mr. H ’s engagement in 
Brooklyn. 

‘*Let him speak,’’ 
can hear him here.’’ 





said Judge B-——. “I 


Leaning on Liens.—-In a mechanic’s lien 
case, Mr. Kneeland often referred to his own 
book on the subject. During recess, Counsel- 
lor Malcolm Campbell wrote on the table 
paper: 


“O Kneeland, dear Kneeland, pray what do 
you mean 
By such a fat book on the subject of lien? 
Was it for glory, or was it for pelf, 
Or just for the pleasure of quoting yourself?”’ 


Hairs at Law. — In an excise case in Brook- 
lyn, one of the witnesses for the state said 
that on a second visit to a ‘“‘hotel’”’ on Sunday, 
the same sandwich was served that he had be- 
fore. He recognized it by a hair. 

“Oh!” said Judge Dickey, “it was old 
enough to have whiskers, was it?”’ 


Dog Latin. — (Plaintiff’s Atty. addressing 
Jury.) . . “Falsis 7m wnum, falsis in omni- 
bus. ”’ 

(Court, interrupting.) ‘‘Uno, Mr. B 

(Plaintiff’s Atty.) ‘‘I do know, your Honor, 
and this man will know before I am ended.” 


” 





Circumstantial Evidence. — (Atty. in bank en- 
deavoring to cash check.) ‘‘You say you 
do not know me: here are letters, here is my 








my initials upon my cigarcase. I have already 
given you enough evidence to hang me.”’ 

(Cashier of Bank.) ‘‘But, my dear sir, we 
are not hanging people, we are paying out 
money.”’ 


Phonetic Spelling. — This note was received 
by an Illinois lawyer, whose membership in 
the state legislature kept him away from his 
office: 

“‘T have ben hear to sea you ate times an 
cant find you hear never. 

“‘T will give me case to some other liar if you 
dont sea me this weak.”’ 


Obiter Dictum.— Jones, an old theatrical 
manager, was sued before a justice of the 
peace, some twenty miles from his home, in 
a certain New Jersey town. This magistrate 
had the reputation of being a “‘plaintiff’s jus- 
tice.”” Jones and his lawyer proceeded to the 
justice’s office on the day and hour for trial, 
having, as they thought, a good defense. 

The case was about to be tried, when sud- 
denly another theatrical man, an old friend of 
Jones, whom he had not seen in many years, 
and who happened to be in the court room, 
rushed across the room, grasped Jones warmly 
by the hand, and shouted, ‘‘ Hello, Jones, old 
boy! haven’t seen you in ten years. What are 
you doing here? Got a show here?” 

Before Jones could make reply, the justice 
(with seriousness) retorted, ‘‘No, he’s got no 
show here.” 


One Legal Pet. — Patrick was a pigeon fan- 
cier, and had been brought before the police 
magistrate charged with violation of a city ordi- 
nance against keeping live poultry within cer- 
tain limits. Defendant was without counsel, and 
the evidence showed clearly that his feathered 
pets spent much time around the window- 
sills of an adjoining factory owned by com- 
plaining witness. It also developed that Pat- 
rick had other pets; and with the idea of show- 
ing he had too many, the city attorney said, 
‘“Now, Pat, how many pigeons do you keep?”’ 
“About sixty, all told,” replied Pat. ‘‘Any 
dogs.”’ ‘‘Yis,sor;two.” ‘“‘Anycats?” ‘‘An 
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auld wan, an’ foive kittens,’’ said Pat. ‘‘What 
else — any chickens?”” ‘Oi have —tin hins 


an’ wan rooster.’”’ ‘‘ You seem well supplied,” 
remarked the city attorney. ‘‘Have you any 
other pets?” ‘‘Oi have, sor,"’ answered Pat; 


“‘a pet pony, a pet canary, and over there sets 
me pet woman.” 


Jury of His Peers. — A North Carolina law- 
yer was trying a case before a jury, being 
counsel for the prisoner, a man charged with 
making ‘‘mountain dew.”” The judge was 
very hard on him, and the jury brought in a 
verdict of guilty. The lawyer moved for a 
new trial. The judge denied the motion, and 
remarked, ‘‘The court and the jury think the 
prisoner a knave and a fool.” After a 
moment’s silence the lawyer answered, ‘‘The 
prisoner wishes me to say that he is satisfied; 
he has been tried by a court and a jury of his 
peers. ”’ 


A Constructive Recess. — A Missouri justice 
of the peace has devised a plan whereby judges 
may resent insult in an approved manner, and 
at the same time invoke the majesty of the 
law to defeat retaliation. ‘‘ Judge’ Green had 
laid aside the shoemaker’s awl and was en- 
gaged in the trial of a civil suit that involved 
$3.25 and costs. In the course of argument, 
Marks, counsel for the defendant, made a 
statement reflecting upon the court’s know- 
ledge of the law. Whereupon the court, rapp- 
ing upon the side of his bench and gazing fear- 
lessly into the eyes of defendant’s counsel, 
said, ‘‘We will now take a brief recess. 
Marks, you are a d d liar.” Marks’ lips 
parted with a show of resentment, but before 
he could proceed, the court rapped for order 
with the injunction, ‘Shut up, Marks! Court 
is now in session.” 





A Mitigated Fine.—-A Western justice of 
the peace, noted for his unwillingness to listen 
to argument, was recently engaged in the trial 
of a case of assault and battery, in which the 
defendant was an attorney. When the testi- 
mony was concluded, the state not being repre- 
sented, the defendant slowly arose to make a 
speech, and before he was fairly on his feet the 
justice said, ‘‘I will fine you five dollars.” 
‘‘Why,” said the attorney, ‘‘I wanted to argue 
this case before you decided it.’’ ‘‘No need 





of argument,” said the justice: ‘it is a very 
plain case, and I cannot avoid fining you.”’ 

““Yes,’’ said the attorney, ‘‘but I wanted 
to be heard in mitigation.” 

“‘O Helena!” said the justice, ‘‘under the 
statute I could fine you as much as fifty 
dollars, but I have mitigated the fine down 
to five dollars, and that is mitigation enough.”’ 


His Law was Outlawed.— Judge Geo. G. 
Barnard, who quickly decided matters coming 
before him, once said to a young practitioner 
who closed his remarks thus, ‘“‘Why, your 
Honor, that has been the rule ever since the 
stars first sang together.”’ 

“Counsellor, it will cost you ten dollars for 
being at that concert. I deny your motion.” 


Vocation or Avocation.— A leading Boston 
lawyer asked the witness, a young man of dis- 
solute habits, whether he was not in the habit 
of loafing around bar-rooms and billiard-rooms. 
The witness pertly answered, ‘‘That is my 
business.”” ‘‘ Yes, I know,” the lawyer re- 
sponded; ‘‘but is it your only business?” 


Playing to the Gallery.— Lawyer Brown 
had a case involving land boundaries. The 
question was one of accretions to land; and 
Brown, to make perfectly clear his contentions, 
drew maps showing the situation. The judge 
hearing the case said, ‘‘But, Mr. Brown, I 
don’t quite understand what you mean.” 

“Your Honor,” replied Mr. Brown, “I did 
not suppose you would. I was just doing this 
for the benefit of the bystanders,” 


The Blessed Gift of Tears.— A lawyer, plead- 
ing the case of an infant plaintiff, took the 
child, suffused with tears, in his arms, and 
presented it to the jury. This had a great 
effect until the lawyer of the opposite side 
asked what made him cry. 

“He pinched me,’’ answered the little in- 
nocent. — The Law Register. 


To Force a Fit. — The prosecuting attorney’s 
office is a very busy place, but it is not nearly 
such a hive of industry as it would be if all the 
grievances brought to Mr. Mackintosh were 
allowed to ripen into law suits, says the Seattle 
Post-Intelligencer. 

‘Is this the prosecuting attorney?” It was 
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a high feminine voice late yesterday afternoon. 
“It is? Well, I wanted to see*you about a 
garment.” , 

‘What kind of a garment?” 

‘*Oh — er — ladies’ garment.”’ 

‘‘What’s the matter with it?”’ 

‘““Why, it doesn’t fit. It’s two whole sizes 
too large. My, I should look like a fright.” 

“Is there any way I can help you?” 

‘‘Why, yes. The man wouldn’t take it 
back. I knew you could fix it.” This con- 
fidence touched Mr. Mackintosh and drew 
forth this well-considered advice, 

‘Well, you see, we haven’t any dressmaker 
here. Better see a dressmaker.” 


Told of Sir Frederick Pollock. — When a youth 
he was sent to school at St. Paul’s, then 
under the charge of one Dr. Roberts, but 
thinking that he was wasting his time there, 
as he intended to go to the Bar, he intimated 
to the head master of the school that he 
should not stay; this so irritated the doctor 
that the youth wrote the master that he 
should not return. 

A note was sent to Baron Pollock, Sir Fred- 
erick’s father, who called at the school to ex- 
press his regret at his son’s determination, 
adding that he had advised the boy not to 
send the note, upon which Dr. Roberts broke 
out, ‘“‘Ah! Sir, you’ll live to see that boy 
hanged! ”’ 

Some time after, when young Pollock had 
attained the highest honors at Cambridge Uni- 
versity, his mother met the doctor and spoke 
to him regarding her son. ‘‘Ah, mada,’ he 
replied, ‘‘I always said he would fill an ele- 
vated station.” 


Mr. Choate’s First Fee.— ‘‘In England they 
often asked me how the Bench and Bar got 
along together, and they told me that America 
must be the paradise of the judges if not of 
lawyers, since in that country there are but 
thirty-eight judges of the first class, while in 
New York there are one hundred such judges, 
and the lawyers are eternally clamoring for 
more. 

“‘Then they reminded me of the immense 
profits coming to American lawyers. I re- 
torted by telling them the story of my first 





fee. It was when I was in a law office in 
Boston with Mr. Saltonstall. 

““Two farmers from Vermont had had two 
carloads of potatoes frozen, and the question 
arose, was the loss of the potatoes the act of 
God or the act of the railroad company? It 
was too much for Saltonstall, and he said, 
‘Here’s Choate; that case will be about right 
for him.’ ; 

““By some chance the jury decided that the 
railroad company was responsible, and I was 
then asked to name my fee. This was an en- 
tirely unknown realm to me, and accordingly 
I told them that three dollars would do. They 
said that they had talked it over on the way 
down to Boston and had come to the conclu- 
sion that one dollar a carload would be enough, 
and I took it with pleasure. I am delighted 
to say that this moderate measure of compen- 
sation I always afterward followed.” 


Professional Trustees. — A certain firm of 
attorneys had won for themselves a rather 
savory reputation for the wrecking and con- 
suming of bankrupt estates entrusted to them. 
A suitor who had been advised to employ one 
of the members in a pending suit, met a friend 
who was formerly a client of the combine and 
inquired concerning their standing, and during 
the conversation remarked, ‘‘Mr. B. and Mr. 
C. are partners, are they not?’’ ‘‘Partners,’” 
indignantly replied his friend, ‘‘ Partners! No 
sir, they’re not, they’re accomplices, sir, ac- 
complices. Have nothing to do with them.”’ 


From China.— The Dowager Empress of 
China has just ordained that Chinese lawyers 
should be acquainted with law. It is under- 
stood that these gentlemen are protesting 
heartily against an unreasonable request. 
They say that the imperial order puts China 
behind the times. In other countries a know- 
ledge of law is not required even of judges. — 
Law Times. 


Jury Duty.— ‘“‘What is your uncle doing 
now?” 

‘Sitting on juries.” 

“What? Why, I thought he was judge im 
one of the higher courts.” 

‘He is.” 
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ALIEN HEIRS. 
or ACTION) 


(ADMINISTRATION — SURVIVAL 


INDIANA APPELLATE Court. 
The case of Cleveland, C. C. & St. L. R. Co. v. 
Osgood, 70 Northeastern Reporter, 839, was dis- 
approved by the Iowa Supreme Court in the case 
of Romano v. Capital City Brick & Pipe Co., ror 
Northwestern Reporter, 437, which was an action 
to recover damages for the wrongful death of one 
whose next of kin was an alien, as will appear 
from these notes in the Aprilnumber. Since then 
the Indiana Court has granted a rehearing in the 
Osgood case, and now holds (see 73 Northeastern 
Reporter, 285) that an administrator appointed 
in the state may sue to recover for the death of a 
resident, although the ultimate distribution of the 
proceeds will go to a non-resident alien, provided 
the laws of the country in which such alien resides 
authorizes a similar recovery in favor of alien 
next of kin. 


BILL TO PERPETUATE TESTIMONY. (De- 
POSITION IN DIFFERENT SUIT) 
Kansas City Court or APPEALS. 

The case of Morris v. Parry, 85 Southwestern 
Reporter, 620, is a first instance which has come 
to our notice of an attempt to enlarge the scope 
and application of a bill to perpetuate testimony. 
In that case it is sought to perpetuate the testi- 
mony not of a witness whom it was feared would 
die, but of a witness who was dead. The facts are 
briefly as follows: 

A husband and wife conveyed land for a town 
site. The deed and record thereof were destroyed 
during the Civil War. The wife died and the 
husband remarried. The second wife refused to 
join in a deed executed by the husband in lieu of 
the lost deed, and stated that she would claim 
dower if she survived her husband. The owner 
of a part of the land sued the husband and wife to 
establish the lost deed and perpetuate such testi- 
mony as he might introduce and procured and 
filed a deposition proving the execution of the 
lost deed. The husband and wife disclaimed as 
to the plaintiff’s land, thereby compelling the dis- 
missal of the suit. After the death of the husband 
and the deponent, who was the only witness by 
whom execution of the lost deed could be proven, 
the wife sued the owner of another part of the 
land for dower. Under these circumstances it is 
held that the defendant in the dower suit could 





not maintain a bill to establish and perpetuate as 
testimony to establish the lost deed in the action 
for dower, the testimony of the dead witness as 
contained in the deposition on file. 

Of th® proceeding the court says: ‘‘Stripped of 
verbal embellishments and reduced to naked fact, 
it is an attempt to force the admission of incompe- 
tent testimony at the trial of the dower suit.” 





CONSTITUTIONAL LAW. 
CHARGE EMPLOYEE) 
Kansas SUPREME Court. 
An addition to the list of cases which hold that 
statutes making it unlawful to discharge an em- 
ployee because he belongs to a labor union or for 
other similar reasons are unconstitutional, is the 
case of Coffeyville Vitrified Brick & Tile Co. v. 
Perry, 76 Pacific Reporter, 848. The decision 
follows much the same lines as prior decisions on 
the same point, holding in effect that the liberty 
to contract is a property right guaranteed by the 
Constitution and that it is interfered with by such 
legislation as that under consideration. Cases in 
which almost identical statutes have been held 
invalid are cited, among others the leading case 
of State v. Julow, 129 Mo. 163, 31 S. W. 781, and 
the later cases of Gillespie v. People, 188 Ill. 176, 
58 N. E. 1007 and Zillmer v. Kreutzberg, 114 Wis. 
530, 90 N. W. 1098. 


(Ricut to Dis- 





DEFECTIVE RAILROAD TICKET. (ERROR 
IN STAMPING — EXPULSION OF PASSENGER) 

KANSAS SUPREME CourRT. 

A railroad ticket was issued bearing upon its 
back the date of issue, and also punched in the 
margin with the last day on which the ticket 
would be good. By mistake, of which both the 
ticket seller and purchaser had notice, the ticket 
was punched so as to indicate that it would not be 
good after July sth, while as a matter of fact it 
was issued on July 9th, and was good for thirty 
days. The person to whom the ticket was sold 
was ejected from the train, and sued for damages. 
In disposing of the case, the court holds (Gevons 
v. Union Pacific R. Co., 78 Pacific Reporter, 817), 
that under the circumstances recited above it 
cannot be said as a matter of law that the ticket 
was for this reason void, and that its holder may 
not recover damages for being expelled from the 
train when he presented the ticket for passage. 
The court cites a number of cases dealing with the 
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defective punching of railroad and street car 
tickets, distinguishing the case at bar from that 
of Rolfs v. Railway Co., 71 Pac. 526, where it was 
held that a ticket containing a full and unam- 
biguous printed contract upon its back is con- 
clusive evidence to the train conductor as to the 
rights of the passenger, and that no action for 
damages will lie for refusal to honor the ticket 
after its expiration, irrespective of any statements 
which may have been made by the company’s 
agent at the time of sale, upon the ground that in 
the present case no contract whatever was ex- 
pressed by the printed form which appeared on 
the ticket, because an undertaking made on July 
gth to carry a passenger prior to July 5th cannot 
be called a contract. In Laird v. Traction Co., 
31 Atl. 51, a street railroad’s transfer slip recited 
that it was good for ten minutes after being 
punched. When offered for passage it bore two 
punch marks, and it was held that the conductor 
must recognize the later one. In Trice v. Chesa- 
peake & Ohio R. Co., 21 S. E. 1032, a mileage 
ticket was sold on March 4th, 1903, but by mistake 
was dated 1902. It was recited that it was good 
for a year, and also that it expired on March 4, 
1904. Upon being presented in April, 1903, it 
was refused, and the holder was ejected. It was 
held that the confusion as to the date resulted 
from the agent’s error and without fault in the 
passenger, and did not make the ticket invalid. 


DISCHARGE OF PRISONER ON HIS RE- 
COGNIZANCE. (REvocaTION — RETRIAL — 
JuRISDICTION OF CouRT) 

N. Y. Supreme Court, App. Div., 4TH Dept. 
The prisoner in People v. Harber, 91 New York 

Supplement, 571, had been arraigned before the 

Court of Special Sessions for picking pockets, and 

after pleading not guilty, was discharged on his 

own recognizance. Subsequently the law was 
changed so as to provide for the trial of children 
charged with crime, by a special division of the 

Court of Special Sessions, and three years after 

being discharged the defendant was again brought 

to trial before this court, and was convicted. The 

Appellate Division sustained this conviction by a 

divided court, holding that the discharge was 

nothing more than admission to bail without 
surety, and that it was not shown that there had 
been any investigation as to the guilt or innocence 
of the defendant at the previous trial, nor any 
adjudication that he should not be tried for the 
crime charged. Judge Laughlin vigorously dis- 

sents to this doctrine, and urges that the court did 

not have jurisdiction over the defendant, stating 

that the jurisdiction of an inferior court must not 





be presumed, and pointing out that the statutes 
nowhere confer jurisdiction upon the Court of 
Special Sessions, upon organizing for the arraign- 
ment of the prisoner, and after taking a plea, to 
discharge him upon his own recognizance, without 
any attempt to continue the case either by ad- 
journment of the court or otherwise. Judge 
Laughlin cites a number of analogous cases, and 
also refers to People v. McPherson, 74 Hun, 336, 
26 N. Y. Supp. 236, where it was held that where 
the trial of a case has once commenced, as by the 
arraignment of the defendant and taking of his 
plea in the Court of Special Sessions, it must pro- 
ceed to the end before the same court. It should 
be remembered in this connection that the court 
which sentenced the prisoner had not been organ- 
ized when he was first arraigned. 





DIVERSE CITIZENSHIP. (SUFFICIENCY OF 
ALLEGATIONS — JURISDICTION OF FEDERAL 
Court) 

U. S. Supreme Court. 

The Board of Trustees of the Ohio State Uni- 

versity was created under certain laws of that 
state, with certain corporate powers, but the 
Supreme Court of Ohio held that it was not in- 
tended to make the board a corporation in the full 
sense of the term. In a suit by non-residents of 
the state against the board, the Circuit Court of 
Appeals for the Sixth Circuit certified certain 
questions as to citizenship to the Supreme Court 
of the United States. The latter court in Thomas 
v Board of Trustees, 25 Supreme Court Reporter, 
24, answers that an allegation that the board is a 
citizen of and domiciled in the state and exists 
under certain laws of the state, with power to sue 
and be sued, will be held not sufficiently to aver 
that such board was an Ohio corporation, within 
the jurisdictional rule of the Federal courts im- 
puting to the members of a corporation citizen- 
ship in the state creating it. The citizenship of 
the individual members of the board does not 
sufficiently appear, it is further held, from aver- 
ments that show that the board, while not an 
Ohio corporation, was created by and exists as an 
organized body under the laws of that state, 
although under the Ohio constitution no person 
can be elected or appointed to any office in the 
state unless he is a citizen of the state. The 
Supreme Court further holds that the Circuit 
Court of Appeals should not take judicial notice 
of the Ohio law which requires members of boards 
to be citizens, and by legal intendments finds that 
the persons constituting the board were in fact 
citizens, but that leave to amend the bill so as to 
show this fact might be granted. 
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ESCAPED CONVICT: 
MENT — VALIDITY) 
U. S. District Court, Dist. oF Mass. 
A point which is, so far as we know, entirely 
novel, and which, while it arose in a suit in ad- 
miralty, is not confined in its application to that 
branch of the law, is decided in McCarron v. Do- 
minion Atlantic Ry. Co., 134 Federal Reporter 
762. The suit was by a seaman for personal in- 
juries as well as for wages. The libelant was in- 
jured before the term of his employment expired 
and claimed wages for the entire term. It was 
shown that at the time he shipped he was an es- 
caped convict and that about a month after the 
accident he was recaptured and taken back to the 
house of correction where he served out his sen- 
tence during the rest of his term of shipment. The 
libelee contended that the libelant’s whole con- 
tract of service was invalid because a convict 
cannot dispose of himself so that libelant could 
not recover except for service actually rendered. 
No authorities were cited on either side, the case 
being apparently one of first impression, but it 
was held that the fact that libelant was a convict 
did not deprive him of the rights ordinarily aris- 
ing from the employment and consequently that 
he was entitled to wages up to the time of his 
recapture. 


(ConTRACT OF EMPLOy- 





EXPRESS MESSENGERS. (CONTRACT FOR 
CARRIAGE — MASTER AND SERVANT) 
U. S.C. C. A., 8TH Circuit. 
An express messenger, while riding in a car fur- 
nished by a railroad company to the express com- 
pany by which he is employed, under a contract 
by which employees are to be carried free, is held 
in Chicago & Northwestern R. Co. v. O’Brien, 132 
Federal Reporter, 593, to occupy a relation to the 
railroad company analogous to that of one of its 
own employees, and the care which the railroad 
company owes him in respect to the operation of 
the train and the condition of its track and equip- 
ment is held to be the same as that which it owes 
to those persons who are in its immediate service. 
The contention was made that the messenger sus- 
tained to the railroad company the relation of a 
passenger, but the court denies this contention, 
and holds that he was a mere licensee, citing the 
well-known case of Baltimore & Ohio Ry. Co. v. 
Voight, 20 Sup. Ct. Rep. 385, 176 U. S. 495. A 
relationship analogous to that of master and ser- 
vant being established, it was held error on the 
part of the trial court to refuse to instruct that 
the fact of derailment of the train did not in itself 
raise a presumption of negligence for which the 
company was chargeable, the doctrine of res ipsa 
loquitur not being applicable. 





FOREIGN CORPORATIONS. (SERVICE OF 
Process — WITHDRAWAL FROM STATE) 
SUPREME CourRT, APPELLATE TERM. 
In Johnson v. Mutual Reserve Life Ins. Co., 90 
New York Supplement, 539, it is held that sum- 
mons in an action against a foreign corporation on 
contracts which were made while such corporation 
was doing business within the state, may properly 
be served upon the person designated by statute 
to accept such service, even though the corpora- 
tion before the suit was brought had withdrawn 
from the state and revoked the authority of the 
person who had been previously designated to 
accept service, citing Goldey v. Morning News, 15 
Sup. Ct. Rep. 559, 156 U.S. 519. 





FORMER JEOPARDY. (Cotuiusive Convic- 
TION) 
NortH CAROLINA SUPREME Court. 

A person charged with assault plead former con- 
viction and introduced evidence showing that, on 
the same day on which the assault was committed, 
he himself made an affidavit before a justice of 
the peace, charging himself with assault, and that 
the justice issued a warrant on which was an in- 
dorsement to the effect that defendant voluntarily 
came up to be tried and dealt with as the law 
directs. It was shown that defendant was ex- 
amined, and upon his own evidence was adjudged 
to be guilty and fined one dollar. The statutes 
required that a complaint shall be made to a 
justice that an offense had been committed, and 
that the complainant and witnesses introduced 
by him shall be examined so as to make it appear 
that an offense had been committed before any 
warrant was issued. It was also provided that 
when one charged with crime was brought before 
a justice, complainant’s witnesses should be ex- 
amined in the presence of the defendant. 

Under these statutes it was held that the pro- 
ceeding against defendant was collusive and void, 
and insufficient to sustain a plea of former jeop- 
ardy. “It was,” says the court, ‘‘nothing less 
than a sham and a mockery of justice and should 
never receive the countenance, and surely not the 
sanction, of the law. The state has in fact never 
been heard, the injured party was never notified, 
and no witnesses were examined to explain or 
contradict the defendant’s testimony.” 

A number of cases, holding in a general way 
that there is no former jeopardy if the acquittal or 
conviction was procured by defendant, even in- 
directly, by fraud or collusion or for the purpose 
of forestalling a real prosecution by the’ state or 
the injured party, are cited, among them being 
Watkins v. State, 68 Ind. 427; Commonwealth v. 
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Dascom, 111?Mass. 404; McFarland v. State, 68 
Wis. 400, 32 N. W. 226; Thomas v. State, 114 Ala. 
31, 21 South. 784; Bulson v. People, 31 IIl. 409; 
Peters v. Koepke, 156 Ind. 35, 59 N. E. 333; State 
v. Green, 16 Iowa 239; 1 Wh. Cr. Law § 546; 
Archbold’s Cr. Pl. & Pr. 352; State v. Roberts, 98 
N. C. 756, 3 S. E. 682; State v. Moore, 48 South- 
eastern Reporter, 573. 


FOUNDLING HOSPITALS. (RicuT To Cus- 
TODY OF CHILD) 
N. Y. SupREME Court, App. Div. First Dept. 
Under the statutes of New York relative to the 
maintenance and government of foundling hospi- 
tals, it is held that the mother of a child committed 
to such an institution cannot recover the custody 
of the child after it has been indentured by the 
hospital, and that the hospital cannot be required 
to furnish extracts from its records to show what 
disposition has been made of the child. In re 
Shapiro, 92 New York Supplement, 1027. 
first part of this holding would seem necessarily to 
follow from the provisions of the statutes on the 
subject. Laws 1872: C. 635 authorizes a foundling 
hospital to take under its care children intrusted 
to it by their mothers, and provides that such 
children shall be deemed to be in the lawful charge 
of the hospital and may be indentured as clerks, 
apprentices, or servants. Other sections provide 
for the cancellation of indentures and make the 
managers of the hospital guardians of such chil- 
dren, with power to see that the contract is faith- 
fully performed. From these provisions it is plain 
that the argument of the court that the object of 
the statute would be defeated if the parents of 
children committed to the care of the hospital 
were at liberty to resume the custody of the child 
at any time. 
other holding leads to a conclusion so harsh as to 
incline one to question its validity. The statute 
also provides that the institution may be required 
to furnish to the parents such extracts from its 
records relating to the child as the court may 
deem proper, and it is said that no good purpose 
could be accomplished by granting such an appli- 
cation, the only object of which would be to annoy 
or interfere with the child or those to whom its 
custody has been awarded. 


FRAUDULENT USE OF MAILS. 
HEALING) 
Circuit Court or APPEALS, FirtH C1Rcvuit. 
The Circuit Court of Appeals of the Fifth Circuit 
has reversed the judgment of conviction in the 
case of United States v. Post. Defendant Post 
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was prosecuted for using the mails to defraud and 
was convicted, the charge of the trial judge being 
published in 128 Federal Reporter, 950. One of 
the indictments charged that defendant adver- 
tised to practise mental healings, and received pay 
to treat patients, when she did not intend to ad- 
minister any treatment; and it was held that the 
mere averment that she was engaged in the busi- 
ness of mental healing did not state a scheme or 
artifice to defraud, but that the gist of the offense 
was that she did not intend, when she so adver- 
tised and received money, to give the treatment 
for which she was paid, and that in order to obtain 
a conviction there must be affirmative evidence 
that she had no intention to give the treatment. 
The statute on which the prosecution is based 
(Rev. St. § 5480, as amended) is construed, and is 
held not to make any discrimination, with respect 
to the right to the use of the postal establishment 
of the United States by persons whose vocation 
is healing, between those who profess to cure by 
the use of mental science and those who use drugs, 
so that in a prosecution for such use of the mails, 
the question of defendant’s good faith is the 
cardinal question. If the defendant practised in 
good faith, without the intention to defraud, there 
was no Offense, although in fact the theory and 
practice followed were worthless. An instruction 
of the lower court that the jury should ignore evi- 
dence offered by defendant as to the possession 
by her of certain powers as mental healing, because 
it was contrary to well-established laws of nature, 
is condemned; and it is said that when a question 
of fact is tested, although it may involve the ex- 
istence of a power not generally recognized, evi- 
dence bearing on the question must be considered 
as in other cases. On this point the court says: 
‘*Science has not yet drawn, and probably never 
will draw, a continuous and permanent line be- 
tween the possible and impossible, the knowable 
and unknowable. Such line may appear to be 
drawn in one decade, but it is removed in the next, 
and encroaches on what was the domain of the 
impossible and unknowable. Advance in the use 
of electricity and experiments in telepathy, hypno- 
tism, and clairvoyance warn us against dogma- 
tism. The experience of the judiciary as shown 
by history should teach tolerance and humility, 
when we recall that the bench once accounted 
for familiar physical and mental conditions by 
witchcraft, and that, too, at the expense of the 
lives of innocent men and women. In that day 
it was said from the bench that to deny the exis- 
tence of witchcraft was to deny the Christian re- 
ligion. Juries would have done better. Then 
and now questions of fact were best tried by 
jury.” 
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GAME LAWS. (Sates Out or SEASON — WILD 
DEER — EVIDENCE) 
GrEorRGIA SUPREME Court. 

In Crosby v. State, 48 Southeastern Reporter, 
913, it is held that under the Georgia Game Law 
of 1896, prohibiting the sale of wild deer during 
the prohibited season, it is necessary for the prose- 
cution to introduce affirmative evidence that deer, 
which it was alleged were sold in violation of the 
statute, were wild, and hence mere proof that deer 
meat was sold was insufficient to make out a prima 
facie case. : 

This holding seems to proceed very largely from 
the rule requiring criminal laws to be construed 
strictly, it being pointed out that the act in ques- 
tion, though making it an offense to offer for sale 
any gamebird or animal, does not make the mere 
possession of deer meat an offense, which it might 
be competent for the legislature to do if such had 
been its intention. 


INDIRECT DAMAGES. (NEGLIGENCE oF CarR- 
RIER — PROXIMATE CAUSE) 
Kansas.City Court oF APPEALS. 
A curious illustration of indirect damage re- 
sulting from the negligence of a carrier is contained 
in Estes v. Missouri Pacific Ry. Co., 85 South- 
western Reporter, 627. Plaintiff was a passenger 
on one of defendant’s trains which became dis- 
abled between stations and which, while in this 
condition, was run into by another train, injuring 
a number of passengers. Some one stated in 
plaintiff's hearing that another train was approach- 
ing from the rear and that there was about to be 
another collision, whereupon plaintiff, although the 
car she was in had not been injured, left it, and 
went and sat down in the shade by the side of the 
track, where she was poisoned by poisonivy. She 
was held entitled to recover for the injuries result- 
ing from the poisoning, the court holding that 
while the car in which she had been a passenger 
was fit for occupancy, she was nevertheless justi- 
fied, under the circumstances, in leaving it, and 
impliedly holding that the negligence of the rail- 
road company with respect to the collision was 
the proximate cause of the injuries resulting from 
the poisoning. The court admits its inability to 
find any authority directly in point, but states 
that if there is none, the principle is sound, and 
that the present case will afford the precedent. 


INJUNCTION. 
TRACT) 

U. S. Crrcuit Court, Dist. or Mass. 

The case of Dr. Miles Medical Co. v. Gold- 

thwaite, 133 Federal Reporter, 794, involves in 

its essential issue the same question as that de- 
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cided in the two trading-stamp cases noted in the 
last issue of this magazine, to-wit: the rights 
which a vendor of personalty may acquire as © 
against a remote vendee by virtue of the terms of 
a contract with the immediate vendee. 

The Medical Company manufactured proprie- 
tary medicines put up in distinctive packages and 
sold only through wholesale and retail dealers in 
drugs, with whom the company had contracts 
providing that the medicines should be sold only 
at certain uniform prices and to no other dealers 
than such as became parties to the contract. A 
list of such persons was furnished by the Medical 
Company to each dealer. A retail dealer who had 
no contract with the medical company prbdcured 
the medicines through another who, in selling them, 
violated his contract. The purchaser then muti- 
lated the packages so as to prevent identification, 
and in some cases emptied the original package 
into a plain package and also sold the medicines 
at prices below those fixed by the contract be- 
tween the Medical Company and its regular 
patrons. 

The Medical Company was held entitled to an 
injunction restraining the dealer from interfering 
with the contracts by inducing their violation by 
parties thereto, and also from selling the medicines 
as complainant’s in other than the original pack- 
ages and at the contract price. 


INTERSTATE COMMERCE. (EXCESSIVE 
CHARGES — RECOVERY IN STATE Court) 
Texas Court oF Civit APPEALS. 

The question of the extent to which state courts 
may regulate the rates charged by interstate com- 
merce is considered at some length in Abilene 
Cotton Oil Co. v. Texas & Pacific Ry. Co., 85 
Southwestern Reporter, 1052. Texas Rev. St. 
1895, art. 3258, declares that the common law is in 
force, save as altered or repealed by statute. In- 
terstate Commerce Act, sec. 1, 2, declares that all 
charges by carriers shall be reasonable and makes 
unreasonable charges unlawful. By section 8 any 
one injured by a violation of the Act is given the 
right to damages, and section 9 gives jurisdiction 
to the Federal courts of actions brought under 
section 8. Section 22 provides that nothing in 
the statute shall in any way abridge remedies 
existing at common law, but that the provisions 
of the statute are in addition thereto. 

The Oil Company brought an action in the state 
court to recover for unreasonable freight charges 
exacted by the railroad, and the lower court, al- 
though finding that the charges were unreason- 
able, concluded as a matter of law, that as the rate 
charged had been duly filed with the Interstate 
Commerce Commission and published and posted 








458 THE GREEN BAG 





as required by the Interstate Commerce Act, it was 
the only lawful rate it could have demanded, and 
hence that a shipper could not recover because it 
was excessive. The Court of Civil Appeals, how- 
ever, holds, basing its opinion to some extent on 
the case of Western Union Tel. Co. v. Call Pub- 
lishing Co., 181 U. S. 92, 21 Supreme Court Re- 
porter, 561, that the shipper might in the state 
court, under the common law, be afforded relief 
from the unreasonable rates, notwithstanding the 
fact that they had been filed and promulgated by 
the carrier. foes 


LANDLORD AND TENANT. (CONSTRUCTIVE 
EvIcTION — REMONSTRANCES TO LIQUOR 


LICENSE 
) WASHINGTON SUPREME CouRT. 


The act of a landlord in joining with other 
property owners in a protest against the issuance 
of a liquor license to the tenant is held by the 
Supreme Court of Washington not to constitute 
a constructive eviction. An ordinance of the city 
where the property was situated, provided that no 
license should issue if the owners of certain ad- 
jacent lots should protest against its issuance, and 
after the execution of the lease the landlord as 
owner of lots other than that on which the saloon 
was located, joined with other lot owners in a re- 
monstrance, which remonstrance would not have 
been sufficient to defeat the license without the 
céoperation of the landlord. 

The decision that this was not a constructive 
eviction is based upon the ground that the tenant 
acquired no interest in lots other than that in- 
cluded in the lease. This is made clear by the fact 
that if the landlord had sold the other lots, the 
buyer would have been under no obligation to 
refrain from joining in a protest.. The cases of 
Brown v. Holyoke Water Power Co., 152 Mass. 
463, 25 N. E. 966, and Grabenhorst v. Nicodemus, 
42 Md. 236, which were relied on by the tenant, 
are distinguished. In the first of these cases the 
landlord leased a building including certain ma- 
chinery and also agreed to provide power for the 
running of the machinery, and his subsequent re- 
fusal to supply the power was held an eviction. 
In the other case the property was leased for use 
as a distillery, and the tenant could not legally 
make use of the business until he had filed with 
the United States collector the written consent 
of the lessor, permitting the building to be used 
for a distillery, so that the refusal of the landlord 
to give such consent was very properly held an 
eviction. Kellogg v. Lowe, 80 Pacific Reporter, 
458. 

LICENSES (DiscriMINATION — TRADING STAMPS) 


ALABAMA SUPREME Court. 
The value of some of the somewhat general 





provisions of the ordinary Bill of Rights is illus- 
trated by the case of City Council of Montgomery 
v. Kelly, 38 Southern Reporter 67, in which it 
is held that a city ordinance requiring merchants 
giving trading stamps to pay a license fee of $100, 
in addition to that required of merchants en- 
gaged in the same business but not giving trading 
stamps, is in contravention of the constitutional 
provision of Alabama that among the inalienable 
rights of citizens are life, liberty, and the pursuit 
of happiness, and that the sole object of govern- 
ment is to protect the citizen in the enjoyment 
of life, liberty, and property. The court argues 
that if it were permissible to place an additional 
burden upon a merchant who chooses to advertise 
his business by offering a small gratuity to cus- 
tomers in the shape of trading stamps, it would 
be equally lawful to place an extra burden on 
one who advertised in the papers or one who 
offered out of his own stock a certain gratuity 
to every one purchasing goods to a certain amount 
or one erecting a handsome sign in front of his 
store. The following list of cases is cited in sup- 
port of the holdings: Young v. Commonwealth 
(Va.) 45 S. E. 327; State v. Dalton, 22 R.I. 77, 
46 Atl. 234, 48 L. R. A. 775, 84 Am. St. Rep. 818; 
People ex rel. Madden v. Dycker, 72 App. Div. 
308, 76 N. Y. Supp. 111; People v. Gillson, 1og 
N. Y. 389, 17 N. E. 343, 4 Am. St. Rep. 465; Long 
v. State, 74 Md. 565, 22 Atl. 4, 12 L. R.A. 425, 
28 Am. St. Rep. 268; Ex parte McKenna, 126 Cal. 
429, 58 Pac. 916. 


LIFE INSURANCE (Premium Notes — OBLI- 
GATION OF INSURED) 

INDIANA APPELLATE CouRT. 

In Union Mutual Life Insurance Company of 
Portland, Me. v. Adler, 73 Northeastern Reporter 
835, the right of an insurance company to collect 
a note given for unearned premiums on a life 
insurance policy is denied. The holding proceeds 
upon the theory that a provision in the policy 
requiring insured to pay subsequent premiums is 
a mere option, the exercise of which is necessary 
to keep the insurance in effect, but does not con- 
stitute a debt. The result would naturally follow 
that since the insurer could not compel the con- 
tinuance of the insurance, nor the payment of 
subsequent premiums, it could not collect a note 
given therefor. It is, however, important to 
observe that in this case the note was not a simple 
promissory note but that it provided that on 
failure to pay it when due, the policy should 
become void. Indeed, the court intimates that 
it is possible that had the note been an ordinary 
promissory note, the insurance company would 
have had an option either to surrender the note 
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upon nonpayment and avoid the policy, or to 
continue the policy and enforce payment of the 
note. 





MASTER AND SERVANT (RESPONDEAT SUPER- 
IOR) 
TENNESSEE SUPREME Court. 
McGregor v. Gill, 86 Southwestern Reporter 
318, is an interesting, if not an important case, 
more for what is omitted from the opinion than 
for what is contained therein. Defendant was a 
livery stable keeper, who furnished a vehicle, 
with a driver, and while plaintiff was a passenger 
in this vehicle, it was overturned by the careless- 
ness of the driver, and plaintiff was injured. The 
court points out the fact that the records show 
that the driver was well known, and regarded as 
a safe and trusty driver, and then states that it 
knows of no principle which would authorize the 
maintenance of the action. The ensuing dis- 
cussion is devoted entirely to the question as to 
whether or not the defendant was a common 
carrier, and it is properly enough held that he 
was not. No mention, however, is made of the 
principle of respondeat superior, and the reader 
is left to conjecture as to why, if the servant was 
negligent in the course of the master’s business, 
as it seems to be conceded he was, and plaintiff 
was injured by reason of such negligence, the 
master was not liable, totally irrespective of the 
question as to whether or not he was a common 
carrier. 





MUNICIPAL IMPROVEMENTS. (BLaAsTING FoR 
SuBway — TRESPASS) 

N.Y. Supreme Court, App. Div., 1st Dept. 

While building the New York subway, it was 
necessary to do considerable blasting, and the 
plaintiff in the case of Turner v. Degnon-McLean 
Contracting Co., 90 New York Supplement, 948, 
was injured by a stone ejected by a blast. The 
only question raised was whether the defendant 
contractor was liable upon the theory of trespass. 
The court approaches this question by consider- 
ing analogous cases. In St. Peter v. Dennison, 58 
N. Y. 416, where the plaintiff was on his own land, 
it was held that a contractor engaged in work 
upon the Erie Canal was guilty of trespass by 
blasting stone and earth upon plaintiff’s land, 
although the work was being conducted without 
negligence. In Wheeler v. Norton, 86 N. Y. Supp. 
1095, a subway contractor was held liable for 
trespass, without proof of negligence for breaking 
by force of a blast a water pipe in a street which 
caused the flooding of adjacent premises. In 
Sullivan v. Dunham, 55 N. E. 923, it was held that 
one who, for a lawful purpose and without negli- 





gence, explodes a blast upon his own land and 
causes a piece of wood to fall upon a person law- 
fully traveling upon the highway, is guilty as a 
trespasser for the injury thus inflicted. The court 
refers to the possible liability of the city had it 
been conducting the work, but dismisses the sug- 
gestion that the contractor stands in the same 
position as would the city, upon the authority of 
Mairs v. Manhattan Real Estate Ass’n, 89 N.Y. 
506. Upon the consideration of the above cases, 
the court holds that the contractor had no right 
to use or intrude upon the public street outside 
the line of the public work, and for the act of 
throwing the stone upon the public highway and 
injuring the plaintiff, who was lawfully there, 
the contracting company was liable as trespasser. 
Judge Laughlin dissents in a lengthy opinion, in 
which he distinguishes the case of Wheeler v. 
Norton, and expresses the opinion that no trespass 
was committed, the public having knowledge that 
a public improvement was being made, and that 
both parties were charged with care to avoid 
accidents. 





MURDER. (ImMpROBABLE EvIDENCE — PLEA OF 
GuILty — REASONABLE DovuBtT) 

Texas Court OF CRIMINAL APPEALS. 

In Sullivan v. State, 85 Southwestern Reporter, 
810, the court is required to pass upon a question 
which seldom arises in a criminal case, and per- 
haps has never arisen upon such a remarkable state 
of facts. Defendant was prosecuted for the mur- 
der of his father and plead guilty. The Texas 
Code of Criminal Procedure provides that when 
defendant pleads guilty and the punishment is 
not absolutely fixed by law, a jury shall be im- 
paneled to assess the punishment. The state 
introduced evidence of a confession and of a 
threat by defendant to kill his father. Defend- 
ant, in his own behalf, testified in effect that his 
father had threatened to kill him and that he was 
afraid; that when he went to bed on the night of 
the murder he dreamed that his father was trying 
to kill him, that he got up, went into his father’s 
room, procured a gun from a shelf near his father’s 
head, went around to the foot of the bed and shot 
his father. The court failed to give any charge 
as to reasonable doubt of defendant’s guilt, and 
on appeal the question was presented as to whether 
this failure was reversible error. Such an instruc- 
tion is held to have been unnecessary, the Appellate 
Court even going to the extent of saying that a 
charge which was given and which permitted the 
jury to acquit under defendant’s testimony was 
undoubtedly favorable to him. It is a familiar 
rule that where the evidence is very weak, trivial, 
light, or improbable in its nature or character, or 
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the application is remote, it isnot necessary that the 
court should charge upon it. It is not required 
to charge upon testimony which is unreasonable. 
Speaking of the reasonableness of the testimony, 
the court asks whether it is probable, or even 
possible, that any jury would have believed such 
statements as those detailed by appellant. That 
a dream to the effect that his father was killing 
him induced the prisoner to get out of his bed, 
asleep, and go through the actions detailed by 
him, is perhaps not the least remarkable part of 
his statement. The fact that he could tell ex- 
actly everything he did while asleep is more re- 
markable. The failure to give the charge upon 
reasonable doubt is also justified upon another 
ground, it being held that the question of reason- 
able doubt never arises where the defendant had 
pleaded guilty. A reasonable doubt is the pro- 
duct or corollary of a presumption of innocence 
which is not raised upon a plea of guilty. 


PATENTS. (Designs — Errect OF PREVIOUS 
MECHANICAL PATENT) 
U. S. C. C. A., SEconp Circuit. 
Uv... €. C., M. DB. Pain. 
Two Federal courts have recently, without the 
knowledge of the existence of the other’s opinion, 
decided a novel question in patent law. In Rob- 
erts v. Bennett, 136 Federal Reporter, 193, a me- 
chanical patent had been issued for a basket, and 
the question arose as to the validity of a subse- 
quent design patent to the same patentee. In 
Williams Calk Co. v. Neverslip Mfg. Co., 136 
Federal Reporter, 210, a design patent had been 
issued for a horseshoe calk, and the validity of a 
mechanical patent for the same device was at- 
tacked upon the ground of double patenting. 
Both courts arrived at the same conclusion, viz: 
that a subsequent patent of another class is ren- 
dered void for anticipation by a prior patent 
issued to the same patentee. Cary Mfg. Co. v. 
Neal, 95 Fed. 725, is cited by the Circuit Court, 
and Collender v. Griffith, 2 Fed. 206, holding the 
contrary doctrine, is disapproved. 


PRACTISING MEDICINE. (OpHtHaLMmo_ocist) 
SoutH DaxotTa SuPREME Court. 

The question whether one describing himself as 
an ophthalmologist and engaged in fitting glasses 
to the eye, is engaged in practising medicine, is 
decided in the affirmative in State v. Yegge, 103 
Northwestern Reporter, 17. The statutes of 
South Dakota declare that when a person shall 
append or prefix the title ‘‘Dr.”’ or any other sign 











or appellation in a medical sense to his name or 
profess publicly to be a physician or surgeon, or 
use, recommend, prescribe, or direct for the use 
of any person any drug, medicine, apparatus, or 
other agency for the cure or relief of any ailment 
or disease of the mind or body, or the cure or 
relief of any injury or deformity, he shall be re- 
garded as practising medicine, within the mean- 
ing of the act which makes it an offense to practise 
medicine without a license. It was shown that 
defendant issued an advertisement stating that 
ophthalmology was a science for the analysis of 
the cause of human ills and how to abolish them, 
and that by its assistance many diseases were 
cured without the aid of drugs or surgical opera- 
tions. He also had a sign in front of his office 
with the name ‘‘Dr. Yegge’’ thereon. There was 
also evidence tending to prove that ophthalmology 
is the science which treats of the physiology, 
anatomy, and diseases of the eye; that any 
deformity in the eye is considered a disease, and 
the fitting of glasses for the relief of defective 
eyesight is a branch of the practice of medicine. 
The defendant was engaged merely in the business 
of fitting glasses to the eye, but it was held that 
under the statute quoted, he was engaged in the 
practice of medicine. 


WITNESS. (SuBp@NAED TO ATTEND TRIAL IN 
ANOTHER STATE) 
N. Y. SuPREME CouRT. 
The Code of Criminal Procedure of the State 
of New York provides that under certain con- 
ditions a citizen of the state of New York may 
be subpoenaed to appear and testify as a witness 
in a criminal action pending in another state. In 
the case entitled Jn re Commonwealth of Pennsyl- 
vania, 90 New York Supplement, 808, a proposed 
witness appeared and objected to the issuance 
of the subpoena, and submitted himself to the 
protection of the court. The court unquali- 
fiedly holds the section of the Code to be un- 
constitutional, in that it proposes to compel a 
citizen to go into a locality over which the legis- 
lature and courts of New York have no juris- 
diction; that the statute was not passed for any 
public purpose affecting any interest of the people 
of the state of New York; and that it deprived 
the proposed witness of his liberty without due 
process of law. The court further states that 
while the statute was probably passed to facilitate 
the administration of justice in adjoining states, 
that matter was not a proper field for the exercise 
of the powers and functions of the legislature. 
The question is referred to as a novel one, and 
no cases are cited. 
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